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Judge Irving G. Vann 


HE ability of the New York Court 

of Appeals is generally recognized, 

and the supreme tribunal of no other 
state enjoys a higher reputation for learn- 
ing, shows a more skillful grasp of the 
recondite problems of modern commerce 
and finance, or exerts a stronger influence 
in moulding the doctrines of American 


jurisprudence. No member of this Court, © 


probably, is better known to the pro- 
fession generally than Judge Irving G. 
Vann, who is one of the oldest judges in 
point of service. His work in the tribunal 
whose traditions he has so ably upheld 
dates back to 1889, when he was desig- 
nated as a Judge of the second division 
of the Court of Appeals, under the pro- 
visions of a constitutional amendment 
which permitted that Court to secure 
the assistance of seven Justices of the 
Supreme Court to sit as a separate body. 

Judge Vann is now in his sixty-ninth 
year, having been born at Ulysses, in 
Tompkins county, N. Y., January 3, 
1842. He received what is now a good 
‘preparation for the bar and what in those 
times was doubly so. Fitting for college 
at Trumansburg Academy and at Ithaca 
Academy, he was graduated from Yale 
in 1863 and from Albany Law School in 
1865. He then read in the office of 
Boardman & Finch, Ithaca, and was ad- 
mitted to the bar in 1865, beginning the 
practice of law at Syracuse as a member 
of the firm of Raynor & Vann, which 
firm was afterwards Fulle: & Vann, and 





still later Vann, McLennan & Dillaye. 
For about fifteen years he practised his 
profession, winning a leading position at 
the bar before his elevation to the bench. 
His legal career, however, was inter- 
rupted by a term of service as Mayor of 
Syracuse, to which office he was elected 
in 1879. 

Judge Vann was first elected to the 
Supreme Court of New York in 1881, 
being re-elected in 1895. He therefore 
had many years’ honorable experience 
not only at the bar, but on the bench of 
the Supreme Court, before his advance- 
ment to the Court of Appeals. In 1896 
he was appointed Judge of the latter 
Court, on the second division of which he 
had served from 1889 to 1892. His 
fourteen-year term expires this year, 
and it is gratifying to note that the two 
leading political parties have concurred 
in renominating him to serve until he 
reaches the age limit. As the New 
York Law Journal has observed, “‘this 
nomination is a fresh illustration of the 
disposition to take the judiciary out of 
partisan politics.” 

On October 11, 1870, Judge Vann 
married Miss Florence Dillaye of Syra- 
cuse. He received the degree of LL.D. 
from Hamilton in 1882, from Syracuse in 
1897, and from Yale in 1900. Heisa 
member of the Century, University, and 
Citizens’ Clubs of Syracuse, and of the 
Fort Orange Club of Albany. His ad- 
dress is 316 James street, Syracuse. 


























A Lawsuit in Mexico 


By JosepH WHELESS, or THE ST. Louis Bar 


AvuTHOR oF “THE Laws or MEXICco IN ENGLISH,” ETC. 


N a former occasion, taking a noted 
criminal case for my text, I gave 
the readers of the Green Bag somewhat 
of a study of Mexican penal procedure, 
drawing some comparisons between its 
simplicity and expedition, and the 
tortuous and technical course of a 
prosecution under the archaic formali- 
ties of our own law.' My present 
attempt is to invite the interest of my 
brethren of the bar to a civil suit under 
Mexican procedure, being the relation 
of a case which I conducted in the courts 
of our sister republic, involving some 
interesting features of civil law practice 
under the excellent code of civil pro- 
cedure of Mexico. 

At a time when American lawyers and 
associations of lawyers are getting alive 
to the necessity of revising our own 
codes of practice, it may serve a useful 
purpose to take note of a system based 
upon the most enlightened principles of 
the great civil jurists of the Continent, 
many features of which might be 
profitably imitated among us to the end 
of simplifying practice and expediting 
justice in our common law states. 

My narrative shall have as little as 
may be of personal allusion in it, though, 
as it is founded upon actual experiences 
in the suit spoken of, which will 
best serve as a concrete application of 
many of the rules of practice which 
we are to make this study of, the ego 
must occasionally crop out; it is how- 
ever only as a sort of peg to hang the 
tale on. To premise then: In Decem- 
ber, 1908, the helders of a large amount 





1See 19 Green Bag (1907) pp. 462, 532. 


of the past-due notes of a copper mining 
company operating in Mexico enlisted 
my services to take steps to protect 
their interests. The copper mines in 
question are located in the state of 
Sonora, near its capital city, Hermosillo, 
—well named, for it means, and is, a 
“little beauty.”’ It was necessary there- 
fore to reach the property through the 
forum rei site; so to that forum I 
resorted. It was my first “personally 
conducted” lawsuit in foreign parts; 
but with the confidence of him “who 
hath his quarrel just” I went about my in- 
teresting employment with no misgivings 
as to the result of my maiden efforts in 
pleading in a friendly foreign tribunal. 

As I intimated, the evidences of debt 
with which I was armed were promisory 
notes, seventy-seven in number. Being 
all in the English language, though 
drawn in form to meet the requirements 
of the Mexican law, which requires 
the nature of the consideration to be 
stated both in the note and in its 
indorsement, and the latter to be dated, 
the first move was to have them all 
translated into Spanish, for this must 
accompany their presentation in a 
Mexican court. 

The Mexican practice, and that of 
civil law countries generally, requires a 
formal power of attorney to be executed 
by the client to his attorney, without 
which he cannot bring a suit or 
collect a debt or judgment. These 
notes being payable to a number of 
different holders, living in several distinct 
cities in the States, it would have been 
a long and painful process to have them 
all execute powers of attorney, all of 











weeaa 


A Lawsuit in Mexico 


which then severally must go the 
rounds of authentication, notarial, con- 
sular, and ministerial, in the United 
States and Mexico, and costing much 
time and fees. This Gordian difficulty 
was averted by the simple expedient 
of causing all the notes to be indorsed 
in due form to myself, who, being thus 
the legal owner of them, and present 
in the forum, suing in propria persona, 
needed no such credentials. 

Another fine point of Mexican law 
now protruded itself, and this time 
could not be gotten around. The notes, 
although made and payable in the 
United States, could not be put into 
suit in a court of Mexico until “vali- 
dated’”’ by a very liberal application of 
Mexican internal revenue stamps, at 
the rate of one tenth of one per cent, 
which amounted to nearly a thousand 
dollars, and required a whole afternoon 
in the stamp office’ to plaster them on 
the notes and cancel with the seal of 
the office. This stamp tax is all but 
universal to every act and document, 
every sheet of paper and book of entry 
in Mexico, and is the principal source of 
the federal revenue, after the customs 
tariff. In a number of particulars it 
is a very good form of excise and 
means of regulation of business. I 
shall have occasion to refer to it again. 

At the threshold of the case, now 
ready to be brought into the Second 
Court of First Instance, a matter of 


' procedure of important interest presents 


itself, known as_ reconocimiento de 
firma, or “acknowledgment of signature,” 
which is an admirably devised “process 
preliminary to suit,” as a step prepara- 
tory to “‘commercial suits.” It may 
be noticed here, that all commercial 
transactions and litigations in Mexico 
are covered by the Code of Commerce, 
which is a federal statute exclusively 
in force throughout the Mexican United 
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States. The Civil Code and Code of 
Civil Procedure of Mexico, as federal 
enactments,g apply only within the 
federal district and the _ territories; 
but as all the Mexican states have 
adopted those codes as law within their 
respective jurisdictions (with little or 
no changes), the federal codes are 
practically in force throughout the 
Republic,—which very much simplifies 
the law in Mexico. ive 
Commercial suits are of two kinds, 
ordinary and executive, the former of 
which, as its name implies, applies 
to ordinary commercial matters. It 
is the ‘‘executive action’? which claims 
our interest at this time, being the 
course followed in the “‘case at bar.” 
The code provides that ‘‘the executive 
proceeding may be followed when the 
demand is founded upon a document 
which bears preparatory execution,’’— 
which is as nearly as I can render into 
English the peculiar Mexican law term 
traiga aparejada ejecucién. What this 
is may appear from the following 
clauses declaring what documents “‘bear 
preparatory execution,” to wit: final 
judgments which have become res 
adjudicata, and inappealable arbitral 
awards; “public instruments’ (which 
are all such as are executed before a 
notary public); judicial confessions 
by the debtor; letters of exchange, bills, 
drafts, notes, and other commercial 
papers; policies of insurance; awards 
of adjusters stipulated for in policies; 
invoices, current accounts, and all 
other commercial contracts signed and 
judicially acknowledged by the debtor. 
My documents being simple notes 
of hand, before they could become the 
subject of the extraordinary “‘executive”’ 
procedure there must be the “judicial 
recognition of signature’ by the maker. 
The code provides that the executive 
action may be prepared by requiring the 
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recognition of signature of mercantile 
documents; and that if the debtor 
refuse to recognize his signature, it 
shall be taken as recognized if the debtor, 
being twice cited to appear, fails to 
appear and recognize it. The first step 
therefore is to petition the court to cite 
the debtor to appear and recognize 
his signature. This proceeding is natur- 
ally preliminary to, and is apart from, 
a suit on the “recognized” document, 
which suit may be then brought, or at 
any later time within the limitation of 
the cause of action. 

It may be interesting to quote the 
brief petition filed for this purpose, 
which I translate from a certified copy 
of the record which lies before me. 
I may take the occasion to say that 
this and all the other pleadings in the 
case were written, in Spanish, by myself, 
as I was “my own lawyer” from first to 
last, and had no local associate. 


PETITION ASKING THE RECOGNITION OF 
SIGNATURES AS MEANS PREPARATORY 
TO THE EXECUTIVE ACTION. 


To the Second Judge of First Instance :— 


Joseph Wheless, domiciled in the Hotel 
Arcadia in this city, in my own right, before 
you, in due form of law, respectfully say: 
That in order to prepare the executive 
mercantile action which lies for the recovery 
of the sum of . . . thousand dollars, Ameri- 
can gold, which the V. G. Copper Co. owes 
me, as appears by the 77 notes which I 
exhibit, which were executed by the said 
company in favor of the persons mentioned 
in them, and which, as can be seen, were 
endorsed to me, I come to petition you, in 
accordance with articles 325 of the Code of 
Civil Procedure and 1167 of the Code of 
Commerce, that you may please to cite 
Messrs. J. D. F., manager, and R. D. W., 
secretary and treasurer of said V. G. Copper 
Co., to the end that they may recognize, 
in the character indicated, the signatures 
attached to the notes which, with their 
respective translations, are annexed, and also 
that they may declare whether they acknow- 
ledge the debts which the said notes express 


in favor of the persons named in them, and 
that you please to set a day and hour for 
the act which is requested. The domicile 
of the said J. D. F. and R. D. W. is in the 
Hotel Arcadia in this city. 

Hermosillo, December 12, 1908. 


(Signed) Joseph Wheless. 


From the foregoing simple escrito 
(writing), as all pleadings are called, 
several points of practice appear which 
we will notice. The first is the almost 
entire want of formalities of pleading, 
caption, venue, term of court (of which 
there are none), etc., familiar to common 
law and code pleadings. It is noticed 
that the place of residence of plaintiff 
and defendant is stated, this so that all 
future notices,—of which there are 
many,—may be there served, either on 
the party, or his duly constituted 
apoderado or attorney. The most sig- 
nificant feature, however, is the setting 
out of the precise article of the code 
upon which the right claimed is based. 
This is required in every pleading of 
either party, and of the judge in his 
written decision on every point; for 
every decision on every matter arising 
in the course of the progress of a cause 
must be in writing, and supported by an 
exact reference to the articles of law 
conceived to justify the ruling of the 
judge, who, in many instances, makes 
his decisions on his own _ personal 
responsibility, civil in damages to the 
injured party, and penal. 

Another point, physically “appearing 
on the face of the record,” is the prime 
matter of costs. Here the Mexican 
practice is worthy of all praise and 
imitation. No bond or deposit for 
costs goes; the rule is ‘‘pay as you go” — 
in the invariable form of a fifty-cent 
revenue stamp pasted on every sheet 
of paper used in the record,—the 
winning party recovering his expendi- 
tures in the judgment. Several inci- 
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dents result from this practice, first 
of which is the practical discouragement 
of prolix and frivolous pleadings, which 
cannot be too much commended. 
Another result is that pleadings and 
orders are all written on both sides of 
the sheet of paper, without paragraph- 
ing or blank spaces (which latter are 
prohibited by law); and all orders and 
decrees are begun on any unused portion 
of a sheet on which the preceding 
pleading or order is written. Another 
novel feature is the record itself; it is 
formed from day to day by adding the 
accumulating sheets to the preceding 
ones with needle and thread, all the 
sheets having a wide left-hand margin, 
by which they are sewed together in the 
form of a book, and thus accumulated 
and preserved, instead of as a bundle 
of separate folded documents as with 
us. It is a very convenient and durable 
form of record, easily examined, and 
is thus preserved smooth and clean for 
all future reference. 

A few cordial words I must now 
tribute to my good friend the Second 
Judge of First Instance of Hermosillo, 
and the pleasant personnel of his court 
in its local setting, which will serve to 
give a typical and intimate view of the 
civil courts of Mexico. The court is 
situated on the ground floor of the 
Palace of the State Government, its 
wide doors opening from the arched 
corridor around the large open patio 
or inside yard of the Palace, its iron- 
barred windows giving upon the lateral 
street outside. The low building across 
the side street from the Palace is the 
office of the local notary, the brilliant 
and distinguished lawyer, Lic. Alberto 
Flores. 

The court room is rather long and 
quite plainly furnished, presenting some- 
what the aspect of a rural Justice of 
the Peace shop... At one end is a plain 
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table at which his Honor sits, piled 
around with papers and books; at the 
opposite end a table used by one of the 
asistentes of the judge; to the right, 
midway between the doors, another 
table occupied by the other asistente, 
these two functionaries supplying the 
place of the secretary or clerk of the 
court in the absence or want of that 
official. On another desk across the 
room sits a typewriter machine, operated 
quite well by one of the asvistentes, 
for the purpose of writing all notices, 
orders, decrees and other process of 
the court. For it must be mentioned 
that no “blank forms” of process, mesne 
or final, are used in the Mexican courts; 
every document from first citation to 
final execution is textually written by 
hand or machine, signed by judge and 
clerk, or both asistentes, and by the 
parties concerned or their attorneys. 
His Honor the Second Judge of First 
Instance is the Senor Lic. Ricardo 
Searcy, an excellent and upright judge 
and a very simpdtica personality. The 
name is seen to be not Mexican, and 
the Judge Searcy is himself half a 
gringo, for his father was an American 
who lived in St. Louis in the fifties, 
went to Mexico and married a Mexican 
lady and Don Ricardo was born a 
Mexican citizen, and has spent his life 
in that country, having but made brief 
visits as far as Tucson, just across the 
border in Arizona. His father-language 
he has never acquired, and speaks 
only his mother-tongue, ‘the sweet 
and phonetic idiom of Spain.” Judge 
Searcy is thoroughly a Mexican, too, 
in the possession of all the innate 
courtesy and politeness for which his 
people are distinguished; and I shall 
always be pleasantly mindful of his 
exceeding courtesy and good nature 
as shown to myself during my appear- 
ances before himin court. I must relate, 
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as a signal instance of this, that Judge 
Searcy suspended all other business 
in his court for three days, so that the 
business of the foreign visitor might be 
dispatched without interruption, and 
he and both his amiable asistentes, 
Don Marcos Gémez and Don Joaquin 
L. Pérez, devoted their entire activities 
to “breaking all records’ for dispatch 
in the courts of Mexico. This was made 
possible, however, by the fact that the 
defendant could interpose no valid 
defense to the relief asked, and by enter- 
ing appearance and waiving the time 
allowed for each defensive move, very 
materially expedited the progress of 
even this summary action. 

In Mexico there are no “terms of 
court’; the Code of Civil Procedure 
declares that “every day of the year 
is dies jurtdicus, except the holidays 
recognized by law [very few] and 
Sundays, between the hours of sunrise 
and sunset’; and the judge can “‘lega- 
ize’ all other days and hours in case 
of urgency, by an order to that effect. 
This certainly is “going one better” in 
giving effect to our constitutional in- 
junctions that the ‘‘courts shall always 
be open for the administration of 
justice,’’—followed by stated terms of 
court at long intervals, lengthy vaca- 
tions, inordinate delays before and 
between pleadings, interminable con- 
tinuances, and practicable denial of 
justice by appeals to higher courts 
several years ‘“‘behind with their docket,” 
et id omne genus which goes to make 
up the discouraging tale of the “‘law’s 
delays,” to make a mock of the Bills 
of Rights which declare, with Magna 
Carta, that “justice shall not be sold, 
denied or delayed,” and to justify the 
feeling which so many share with 
Shakspere toward “Old Father Antic, 
the Law.” 

In Mexico, a suit is filed on any day; 


within twenty-four hours from the 
hour filed, return of service must be 
had on the defendant, ‘“‘under penalty 
of $10 fine, besides such other punish- 
ment as it may deserve under the laws.” 
Exception of course is made in case 
where the party cannot be found or 
lives in a distant place, in which in- 
stances notice by publication or sum- 
mons sent through the local tribunal 
of his residence are available with but 
little delay. If the party to be notified 
is not at his residence, a notice is left 
for him, notifying him to be there at 
an hour certain within the next twenty- 
four, at which time the secretary must 
call again, and either serve him, if 
there, or if not a copy left for him with 
some one living in the house is sufficient, 
the facts being set out in the return. 
If personally served, the party cited 
or notified must sign the return, “‘that 
he hears it’; or if he cannot or will not 
sign, the secretary signs for him. All 
notifications, after the first, must be 
made on the same day that they are 
ordered, to the parties in person, or 
to their attorneys if they have them, 
duly authorized, and be signed as above. 

Within the fixed period of three days 
after the citation, the defendant must 
appear and plead, either to the merits, 
or by way of exception; and thence- 
forward, periods of but three days each 
must elapse between the successive 
steps of pleading in making up the 
issues; in proper cases, this period may 
be extended, but never to exceed other 
three days. An appeal must be taken 
within three days from an_inter- 
locutory judgment, and within five 
days from a final judgment; the appel- 
late tribunal must hear the appeal 
within thirty days, and render its de- 
cision within twenty-four hours. These 
expeditious provisions from the chapter 
of the code “‘of the dispatch of business,” 
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form a striking contrast to all known 
United States methods. Yet Mexico 
is called the land of ‘‘Mafiana’’; if so, 
the United States, in respect of judicial 
proceedings, is the land of “any old 
time” within the natural course of 
life, or after. 

Having outlined this phase of practice 
and duly philosophized about it, we 
will return to the case in hand. 

The petition for recognition of signa- 
ture having been presented to the judge, 
accompanied by the translation of the 
notes (made by me before leaving St. 
Louis), the judge himself made the 
entry, beginning immediately after my 
signature on the escrito: ‘Received on 
its date with the seventy-seven notes 
attached at ten a. m. Comste: Let 
it be recorded’’—followed by his rubric, 
or flourish of pen which is an inseparable 
part of the signature of every Mexican. 
And here a right singular custom, 
recognized by statute: the judges, and 
public officials generally, sign their 
names in three different styles, accord- 
ing to the nature and “dignity” of the 
document to be signed, whether with 
their full name, “half name” or rabrica. 
The Code of Civil Procedure provides, 
article 66: ‘‘Judicial resolutions are: 
(1) Simple orders of practice, which are 
called decrees, and shall be authenti- 
cated by the half-signature of the judge 
and secretary; (2) Decisions on matters 
not of simple practice, which are called 
autos, and shall be authenticated with 
the half-signature of the judge and the 
entire signature of the secretary; they 
must set out the legal grounds upon which 
they are based; (3) Judgments, final and 
interlocutory; they must all be authenti- 
cated with the full signatures of the 
judge and the secretary.” 

The following steps are briefly re- 
corded, and as they illustrate the above 
mentioned points of practice I will 
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quote them from the record. It is 
proper to state in this connection that 
the officers of the defendant corpora- 
tion, having, as indicated, no defense 
to make, good-naturedly remained in 
court and responded to the several 
notifications required to be made to 
them. The first step was to appoint 
an official translator for the perfunctory 
service of verifying the translation of 
the notes, and incidentally to charge 
a fee of $30 for this and another piece 
of work—which I also performed per- 
sonally. 
Hermosillo, December 12, 1908. 

Presented the foregoing escrito, with the 
accompanying documents in the English 
language; let the due course of process be had, 
while they are being translated into Spanish, 
for which purpose Sr. Antonio Canale is 
appointed expert translator, who will be 
notified of his appointment that he may 
accept it and take oath to faithfully perform 
it. Let it be notified. The Second Judge 
of First Instance so ordered and signed. We 
attest. 

(Signed) Ricardo 
Asistente. Joaquin L. Pérez, 
Ribricas. 


Searcy. M. Gémez, 
Asistente. 


Then follow the notifications to the 
parties, who although actually present 
the record must show in due course. 


On the same date Mr. Joseph Wheless, 
being notified, said: that he hears it, and 
signs. We attest. 

[Signed by Searcy; also the Asistentes and 
Wheless; rzbricas. ] 


Then the record as to the translator :-— 

On the same date Sefior Antonio Canale 
being notified, said: that he hears it, accepts 
the duty imposed upon him, makes oath for 
its faithful performance; and thereupon he 
presents his translation in fifteen utilized 
pages, declaring it to be correct after the 
originals, and signed before the undersigned 
judge and assisting witnesses. We attest. 

[Searcy; Antonio Canale. Asistentes ; rubri- 
cas. Fee.] 


These preliminaries being disposed of, 
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all the entries being written one after 
the other in longhand writing by one of 
the asistentes (there being no secretary 
and the two asistentes supplying his 
place), and each read to the judge and 
interested parties and signed by them, 
the next step is the process of citation 
to the defendant to come in and recog- 
nize its signatures; this too being 
written out, read over and signed as the 


rest. 
Hermosillo, December 12, 1908. 

The translation of the accompanying 
documents having been made, therefore in 
accordance with articles 325 of the Code of 
Civil Procedure in connection with 1167 of 
that of Commerce, cite Messrs. J. D. F., 
as manager of the V. G. Copper Co., and 
R. D. W., as secretary and treasurer of the 
same corporation, for that on the third lawful 
day after being notified, or upon being 
notified, they recognize, in the character 
indicated and under the oath of law, the sig- 
natures attached to the said notes, and also 
that they declare whether they acknowledge 
the indebtedness in the amounts expressed 
in each one of them, or altogether the sum 
of ... thousand dollars, American gold. 
Let it be notified. So decreed and signed the 
Second Judge of First Instance. We attest. 

(Signed) Ricardo Searcy. [Aststentes ; rubri- 
cas. And the notices:] On the same 
date Mr. Joseph Wheless being notified, said: 
that he hears it, and signs. We attest. 

[Searcy. Asistentes; Wheless; rzbricas.] 


The “recognition of signatures’’ fol- 
lows, ending this preliminary pro- 
ceeding :— 


On the same date, being present in this 
court Messrs. J. D. F., as manager of the 
V. G. Copper Co., and R. D. W., as secretary 
and treasurer of the same corporation, and 
being notified of the foregoing auto, they said: 
that in order to avoid delays, and upon legal 
oath to say the truth, they recognize as 
signatures of the V. G. Copper Co. those 
attached to the notes which are exhibited to 
them, and also, in the name of the V. G. 
Copper Co., which they represent and in 
the name of which they signed, that it owes 
the sum which each note expresses, or alto- 
gether the sum of . . thousand dollars, 


American gold; and they signed before the 
undersigned judge and the assisting witnesses, 
We attest. 

[Signed by Searcy, R. D. W., J. D. F. 
Asistentes; riébricas.] 


The foregoing makes up the complete 
record of the preliminary proceeding 
to obtain the recognition of signatures; 
the documents so “‘recognized’”’ becoming 
now commercial documents “bearing 
preparatory execution,” upon which 
at any time suit may be instituted, and 
the process of attachment immediately 
issues as of course against the property 
of the defendant, a custodian is ap- 
pointed to watch it, final judgment is 
rendered in due time, execution follows 
levied on the property attached, notice 
of sale published, and the property 
sold to satisfy the execution. The only 
features of these proceedings which 
differ materially from our own practice 
are the form of escrito or petition, the 
form of the judgment, and the form of 
bidding at the judicial sale. As these 
several matters afford some interesting 
comparisons, I shall briefly sketch these 
several documents from the record 
before me, omitting details not perti- 
nent to the study of the procedure. 

Immediately upon the recognition of 
the signatures, I proceeded to file suit 
for judgment on the notes, having 
prepared before leaving St. Louis the 
following :— 


PETITION FOR SUIT IN EXECUTIVE 
ACTION 


To the Second Judge of First Instance :— 
Joseph Wheless, in my own right, before 
you with all respect and in due form of law, 
say: that in accordance with the bases 
of fact and of law which I will proceed at once 
to set out, I come to sue in executive mer- 
cantile action the V. G. Copper Co. for the 
sum of... thousand dollars, American 
gold. facts: (1) [the facts of incorporation 
of the defendant corporation in Arizona for 
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the purpose of operating mines which it owns 
within the jurisdiction of the court]; (2) [that 
certain of the attached notes are based upon 
a certain consideration, stating it]; (3) [that 
the consideration of the other notes is so and 
so, stating it]; (4) [that no part of the debts 
or interest owed had been paid, and the 
several amounts are therefore due on them]; 
(5) that as evidence of such debts the V. G. 
Copper Co. had executed to each of its 
creditors its promissory notes, which are 
attached, and the amount of which is... 
dollars; (6) all said notes have been indorsed 
to me, as can be seen; (7) the total amount 
of the notes of the company for which I de- 
mand judgment is ... thousand dollars, 
together with interest at the rate mentioned 
in the notes, amounting to... dollars, 
which with the amount of the principal is 
a total of . . . dollars, American gold, or 
... pesos, national currency. law: The 
V. G. Copper Co. is a foreign corporation and 
the validity of all its acts is attested by its 
having complied with the requirements of 
atticle 265, clauses 1 and 2, of the Code 
of Commerce; (2) the executive mercantile 
action lies when the demand is founded upon 
a document which bears preparatory execu- 
tion, as provided in article 1391, clause 4, 
of the Code of Commerce; (3) the annexed 
notes, basis of this suit, are mercantile 
documents, because they meet the require- 
ments of article 546 in its seven clauses, 
and the signatures of the same having been 
recognized, I have duly prepared the execu- 
tive action, according to articles 1167 of the 
Code of Commerce and 325 of the Code of 
Civil Procedure. Therefore, and also in 
accordance with articles 1391, clause 4, 1392, 
1393, 1394, 1395 and 1396 of the Code of 
Commerce, I pray you, Judge: First, that 
you please to issue the writ of execution with 
the force of a mandate in due form, requiring 
.said company to make payment of the said 
amount of ... dollars, with interest cal- 
culated in the sum of.. .dollars, with 
costs and damages, and if it does not do so, 
that sufficient of its property be attached 
to cover the debt and costs; Second, that 
in due course you pronounce judgment of 
sale, condemning the said V. G. Copper Co. 
to the payment of the amount demanded, 
interest, costs, expenses, losses and damages. 
It\is justice, as in due form I make oath. 


Hermosillo, December 14, 1908. 
(Signed) Joseph Wheless. 
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Upon this petition the judge proceeded 
to indorse his auto as prayed, that de- 
mand be made on the copper company 
to pay the amount sued for within three 
days, or failing in this, that execution 
be had of the property of the company; 
which order was promptly and in due 
form notified to the parties, who said 
they heard it, and signed. Being duly 
notified and demanded, the officers of 
the company replied that although it is 
true that the company owes the money 
as alleged, it cannot make the payment 
because of want of funds; they will 
proceed therefore, as required by law, 
to designate sufficient of the company’s 
property on which execution shall be 
levied, to wit: (making a complete 
inventory of the real and personal 
property of the debtor corporation, 
all of the stated valuation of so-many 
dollars). 

The Mexican law requires that an 
appraised value be put upon property 
attached under execution, as upon the 
execution sale the bidding must begin 
not lower than two-thirds of the official 
appraisement. By consent of the parties 
the general manager of the company 
was appointed by the court as deposi- 
tarto or receiver of the property pending 
the further proceedings in the cause; 
he accepted in writing the charge and 
took oath for its faithful discharge. 
The defendant, having been notified 
and having admitted inability to pay, 
made a written waiver of the term of 
three days allowed it in which to comply 
with the payment, or to show cause why 
it should not pay. Nothing remained 
therefore but to ask execution by a sale 
of the property, this being done by a 
short petition, stating the fact of the 
waiver of the three days for making or 
opposing payment, and praying, in 
accordance with article 1404 of the 
Code of Commerce, and after due notice 
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to the parties, that order of sale be made. 

Notices being given, “heard” and 
signed of record, the judge proceeded 
to render his formal judgment. As I 
have indicated, all decisions in Mexican 
courts are in writing, in the nature of a 
special finding of facts, and specially 
citing every article of the codes on 
which the relief granted is based; and 
being divided in the formal sections 
visto, ‘‘seen,’’ or premises, resultando, 
or findings of fact, considerando, or 
conclusions of law, and the fallo, or 
final decree of the court. This decree 
is too lengthy to quote in full, but as 
it illustrates so entirely this important 
phase of the civil law practice, and 
shows the care with which decrees and 
judgments are prepared, in quite syllo- 
gistic form, and sticking in the legal 
pegs on which every adjudicated right 
is hung, I will try to give a skeleton of 
it which will convey an accurate idea 
of its form and substance. It may be 
remarked that these decrees, like all 
other parts of the record except plead- 
ings, are written by the secretary, 
signed by himself and the judge, and 
sewed into the folio of the record. The 
decree, which is in effect a résumé of 
the entire record, in substance follows :— 


Hermosillo, December 15, 1908. 

Visto, the present executive mercantile 
suit, brought by Mr. Joseph Wheless, domi- 
ciled in the Hotel Arcadia, of this city, against 
the V. G. Copper Co., represented by [etc.], 
domiciled [etc.], for the payment of... 
dollars; vistas, [the record of the preparatory 
proceedings and all other things appearing 
by the autos in the record and necessary to be 
seen]; and, 

Resultando, I: [here is recited the petition 
for recognition of signatures, and that the 
notes were “revalidated’” by attaching 


revenue stamps]; 

Resultando, II: [here recital of the appear- 
ance of the representatives of the defendant, 
the recognition of signatures, and admission 
of the indebtedness]; 

Resultando, III: [here recital of petition 


in executive mercantile action, with the 
details of its allegations and prayer; the 
issuance of auto citing the defendant, and 
demanding payment of debt, the answer of 
the defendant admitting the debt but de- 
claring it could not pay; the designation of 
property on which to levy execution, and 
the waiver of the three days, and the appoint- 
ment of the receiver]; 

Resultando, IV: That by escrito dated the 
14th of the current month, the plaintiff 
prayed that the parties be cited for judgment, 
which was accordingly on the same day 
decreed; and, 

Considerando, I: That the preparatory 
proceedings for the suit, brought by plaintiff, 
are in due form, being in accordance with 
article 1167 of the Code of Commerce, and 
praying, as it prayed, the recognition of the 
signatures of the notes on which the suit 
was based, which signatures, as well as the 
amounts expressed by each note, were legally 
recognized ; 

Considerando, II: That although the notes 
presented for recognition were executed in a 
foreign country, nevertheless they were 
revalidated according to law, so as to make 
them enforceable within Mexican territory, 
by paying the proper stamp duties, in con- 
formity with articles 1, section 2, and 71 of 
the Stamp Law now in force, the said docu- 
ments, as the basis of the demand presented 
by the plaintiff, being plenary proof by virtue 
of article 245 of the said Stamp Law in con- 
nection with article 1296 of the Code of Com- 
merce; 

Considerando, III: That it is well! established 
law that the decree will only dispose of the 
claims made and defenses offered respectively 
in the petition and answer (article 1327 of 
the Code of Commerce), and, that in the 
present case there are no defenses to con- 
sider, because the company made none, but 
only the claims made by the plaintiff; 

Considerando, IV: That the notes which he 
presented as the basis of his demand, having 
been indorsed to the plaintiff by their different 
holders, they became his property, they 
having been transferred by indorsements 
in conformity with article 477 of the Code 
of Commerce; 

Considerando, V: That as the indorsement 
of said notes meets all the requirements 
of article 478 of the Code of Commerce, as 
appears by the translation of them from 
English to Spanish made by the expert 
translator appointed by the Court, said 
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indorsements should be held and are accord- 
ingly held regular; 

Considerando, V1: That the ownership of 
said notes having been thus transferred to 
Mr. Joseph Wheless by their holders, it is 
incontestable that all said obligations of the 
defendant company must necessarily be 
fulfilled towards Mr. Wheless, and he alone 
has the right to demand their fulfillment 
of the said V. G. Copper Co., which is obliged 
to pay said obligations to him. Contracts 
legally executed oblige not only to the ful- 
fillment of what is expressly stipulated, but 
also to all consequences which, according to 
their nature, are agreeable to good faith, 
custom or law, obliging only the persons who 
executed them, without leaving the validity 
and fulfillment of said contracts to the 
discretion of the parties bound, with the 
exception of the cases expressly mentioned 
in the law in articles 1276, 1277 and 1278 
of the Civil Code. 

Considerando, VII: That the said notes 
being, as they are, each and every one of them, 
a contract legally executed between the 
defendant company and the holders of them, 
according to article 545 of the Code of Com- 
merce, and executed in accordance with 
atticle 547 of said code, it is undeniable that 
the action prosecuted by Mr. Wheless, now 
the sole holder of said obligations, is legal, 
as he has moreover amply proved in the 
course of the present suit, wherefore he is 
entitled to the sale of the attached property 
of the defendant company for the satisfaction 
of the amount claimed with interest and costs; 

Therefore, In view of the premises and of 
the legal principles cited, it is decreed: First, 
that the plaintiff has fully proved his action 
in the present suit; consequently execution 
and sale of the attached property of the V. 
G. Copper Co. should be had to secure the 
payment to the creditor of the sum of... 
thousand dollars, with interest from the date 
of the execution of the notes until the payment 
is made. Second: The legal costs of the 
present suit shall be taxed to the defendant 
company. Third: Let it be notified. Thus 
finally adjudging, the Second Judge of First 
Instance decreed and signed. 

We attest. 

(Signed) Ricardo Searcy. 
Joaquin L. Pérez. Rébricas. 


M. Gémez. 


The notices were duly given, “heard” 
and signed; the defendant in writing 
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waived the terms permitted by article 
1079 of the Code of Commerce, sections 
3 and 5, granting eight days to petition 
for the cassation of the judgment, and 
five days to take an appeal, and for 
all other recourses against it, and 
accepted the judgment, which waiver 
was ratified and decreed by the court. 
It would seem that this should be about 
the end of the proceeding; but the law 
requires yet other formalities. The 
first of these is a petition to the court 
asking that the judgment be declared 
final and executed, of which three days 
notice must be given within which to 
oppose any defenses, decision of which 
must be had within the following three 
days. The court accordingly made 
this auto, notice was given and accepted, 
and the defendant answered that it was 
conforme or agreeable that the judg- 
ment should be declared final, as it was 
but justice. Whereupon the court 
adjudged :— 


Hermosillo, December 15, 1908. 


Visto in regard to declaring final the 
judgment rendered in the present cause; 
and, 

Considerando, I. That those judgments are 
final: (1) which are expressly confessed by 
the parties, by their lawful representatives, 
or by their attorneys in fact with special 
power or clause to that effect; and, (2) those 
of which notice having been given in due 
form, no recourse is interposed within the time 
fixed by law; 

Considerando, II: That in the present 
case not only was notification in due form 
made, but as appears from the record the 
party defendant expressly accepted the said 
judgment and waived the term granted by 
law for interposing all recourses; 

Therefore, In view of the premises, and in 
accordance with articles 625 and 626 of the 
Code of Civil Procedure, it is decreed: 
First: The judgment rendered in the present 
suit is final and has the authority of res 
adjudicata, without further recourse. Second: 
Let it be notified, and copy of said judgment 
issued for registration. Thus adjudged and 
signed the Second Judge of First Instance. 
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[We attest, etc. Notices given, “heard,” 


and signed by all parties. ] 


This closed the record of the judg- 
ment, which was formally declared to 
have “caused execution’ or become 
executive, and left nothing but to 
proceed to the execution of the lands, 
tenements and hereditaments of the 
defendant corporation. Instead of being 
simply an executive act, as with us, 
this proceeding partakes rather more 
of a judicial character under the civil 
law. The first step on the part of the 
plaintiff was a written petition ad- 
dressed to the judge, in the usual form, 
reciting the recovery of the judgment 
and that it has been declared subject 
to execution. 


Wherefore in order to ask its execution, 
it is necessary that the attached property of 
the said company be first appraised, therefore 
in compliance with article 1410 of the Code 
of Commerce, I appoint on my part Mr. A. B. 
as expert appraiser, and beg that he be 
notified of his appointment so that he may 
accept it and take oath to faithfully discharge 
the same; and that the defendant be notified 
to appoint its appraiser, and if there be any 
disagreement between them, that the court 
appoint a third. What I ask is justice, which 
I protest. 


Thereupon the order is made, the 
notices given, the plaintiff’s appraiser 
accepts, the defendant proceeds to 
appoint its appraiser; and the ap- 
praisers, being personally familiar with 
all the properties,— 


Respectfully appear and say: that complying 
with our duty as expert appraisers appointed 
to value the attached properties of the V. G. 
Copper Co., with which properties we are 
personally familiar, we proceed to appraise 
them as follows [here following itemized 
valuations of mines, buildings, personal 


property, etc. ], all in the value of $.......... 
and we make oath to having proceeded in 
good faith according to our best knowledge 
and understanding. 
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The appraisers’ report being thus 
rendered, the plaintiff presented his 
formal petition reciting that fact, and 
asking that the debtor be notified to 
comply with the final judgment of the 
court and pay the judgment within 
three days, in conformity with article 
745 of the Code of Civil Procedure. This 
being notified to the defendant, it 
filed its reply, asking that the term of 
three days be taken as waived by it 
on account of the impossibility of com- 
pliance, decree to which effect the judge 
thereupon rendered. The plaintiff then 
presented his petition reciting this 
waiver of time in accordance with 
article 747 of the Code of Civil Pro- 
cedure and 1411 of the Code of Com- 
merce, and prayed that the court 
accordingly proceed forthwith to the 
sale of the attached property, first 
making the certificate required by 
article 818 of the first cited code. This 


‘article of the code requires that before 


sale under execution is ordered a 
certificate of the officer in charge of the 
Public Registry of Property be pre- 
sented to the judge showing the state 
of incumbrances, if any, on the property 
for twenty years back or that there are 
no such incumbrances. This certificate 
being presented, the court decreed :— 


In view of the foregoing petition, and it 
appearing from the annexed certificate of the 
officer in charge of the Public Registry of 
Property that there are no incumbrances on 
the attached property except the attachment 
in favor of the creditor in the present action, 
it is therefore decreed, as prayed by Mr. 
Wheless, that the sale of the attached property 
proceed, the same to be held in the office of 
this court, on the ninth lawful day after the 
last publication of the first auction, at 10 
o’clock in the morning; the sale to be an- 
nounced by means of edicts published three 
consecutive times in the official paper La 
Constitucién and in El Occidental, which are 
published in this city; the basis of the sale 
being the sum of §............ , equal to 
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two-thirds of the appraised valuation of the 


attached properties. 
Let it be notified. Decreed and signed by 


the Citizen Second Judge of First Instance, 
in accordance with article 1411 of the Code 
of Commerce. December 15, 1908. We 
attest. [Followed by of all 
parties. ] 

The publication of the decree of sale, 
nearly two newspaper columns in length, 
proceeded once a week for three weeks, 
that being the period of issuance of the 
two papers named in the decree. It 
will be noticed that the day certain for 
the sale is not named, it being indicated 
merely as “the ninth lawful day after” 
the last publication. In Mexico the 
whole newspaper containing legal ad- 
vertisements is added bodily to the 
files and sewed into the record; this 
is no doubt the “best evidence” of the 
fact of publication, rather than our 
“affidavit of the publisher’ with a clip- 
ping of the advertisement attached. 
The record recites the receipt and in- 


signatures 


sertion therein on January 5, 1909, of 
these newspapers containing the ad- 


vertisements of sale; and that on the 
same day the judge designated the 
13th day of January as the date for 
the sale, notice of which was given to 
all parties, and they signed. 

A brief résumé may here be made of 
the chapter of the Code of Civil Pro- 
cedure governing the execution sale 
of real property; it being remarked 
that sales of personal property are 
always held at the local Monte de 
Piedad, or official pawn shop maintained 
nearly everywhere. The chapter De 
los Remates, or concerning execution 
sales, provides that they shall be held 
in the office of the court, and must be 
accompanied by the certificate in regard 
to incumbrances for the preceding 
twenty years, and that all creditors 
appearing in such certificate must be 
cited to attend the sale. Such creditors 
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shall have the right to intervene in the 
sale, and take any steps appropriate 
to protect their interests, and can appeal 
from the decree approving the sale. 
The judge shall decide all such claims 
summarily and upon his responsibility. 
During the sale the report of the 
appraisers, and any plans there may be 
of the property on sale, shall be exposed 
to view. Bidders shall be free to make 
their bids and shall be furnished with 
all such information which they may 
ask and which is to be found in the 
record. All bids must be in writing, and 
shall state the name, age, legal capacity, 
status, profession and domicile of the 
bidder, and the same details in respect 
to his surety; the amount which he 
offers for the estate, specifying how 
much will be paid in cash, and the 
time which he wishes for deferred 
payments, and rate of interest he is 
willing to pay; and he shall expressly 
declare his submission to the jurisdic- 
tion of the court so that the contract 
may be enforced against him. The 
bids must be guaranteed by a surety, 
unless the offer is all in cash, in which 
event the sum is to be deposited with 
the judge. The paper containing the 
bid must be signed before an official 
corredor, or broker, and the surety 
guarantees the bid and all raises which 
the bidder may make. If the execution 
creditor wishes to become a bidder, he 
need only bid an amount in excess of 
his judgment debt. One person cannot 
make a bid for another, except under 
formal power of attorney. No bid shall 
be legal which does not equal at least 
two thirds of the valuation fixed by 
the appraisers. On the day of the sale, 
at the hour named, the judge will 
personally pass a list of the bidders 
presented, and shall grant half an hour 
for new bidders to offer, at the expira- 
tion of which time the sale shall proceed 
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and no new bidders be allowed. All 
bids found to be legal, and with good 
sureties, will then by order of the judge 
be read aloud by the secretary, and if 
any bidder wishes to increase his bid, 
fifteen minutes will be allowed for 
putting it into proper form. At the 
expiration of that time, the judge will 
declare the property sold to the last 
bidder who has raised his bid higher 
than the others; and within three days 
thereafter the judge will render a decree 
approving or disapproving the sale. 
An appeal lies from this decree if the 
amount involved exceeds $500, and 
the appeal must be decided within five 
days after the record is filed in the 
appellate court. The debtor may free 
his property from sale by paying the 
debt and costs even after the sale 
has begun. Within three days after 
the sale is approved by the judge, 
the judgment debtor must execute 
a deed of conveyance to the purchaser 
on the teims of the bid; and should 
the debtor refuse to execute the deed, 
the judge himself ex officio will make 
the deed. If on the first day of the 
auction there should be no legal bidder, 
a second auction shall be declared 
within seven days, with a reduction of 
ten per cent of the appraised valuation 
of the property; and so from week to 
week until a buyer is found, the ap- 
praised value being reduced ten per 
cent each time; though at any such 
time the creditor, if there be no other 
bidders, may himself buy in the property 
at not less than two thirds of the price 
then fixed as the basis of the bidding. 
In conformity with the foregoing 
requirements of the code, the sale of 
all the mining properties of the defend- 
ant company was held on the 13th day 
of January. Previous to that time, as 
part of my instructions and plan of 
action, I had duly organized a new 


corporation, by name the “H.... 
Copper Co.”’ to which I made a formal 
assignment of the judgment recovered 
in my name in favor of the creditors 
whom I represented, against the V. G. 
Copper Co. It may be interesting to 
remark that in Mexico all corporations 
are formed under the Code of Commerce, 
which is a federal enactment in general 
force throughout all Mexico. A better 
incorporation law, for the strict pro- 
tection of the investors and the public, 
would be hard to find. The process 
of formation is quite simple, the in- 
corporators going before a notary 
public, stating the bases of their agree- 
ment, and the notary writing the articles 
upon his big book, where they are 
signed by the subscribers, to whom 
a certified copy is issued to be recorded 
in the proper public registry. On the 
day of the sale the “highest and best 
bidder,” as qualified under the Mexican 
law, was this new H. Copper Co., the 
substituted judgment creditor, and to 
it all this property was adjudicated 
and sold in due form of law, the decree 
of the judge reciting step by step, and 
sanctioned article by article of the code, 
all the requirements therein prescribed. 

The final act was the decree approving 
the sale of the property, which also 
recited the adjudication of sale and the 
regularity of the several steps taken in 
conformity with the various code pro- 
visions, and proceeded: ‘‘It is therefore 
decreed: First, that the sale or adjudica- 
tion to the H. Copper Co. of all the 
attached property of the V. G. Copper 
Co., and which are the same as are 
described in the writ of attachment, 
is approved; Second, let the said prop- 
erty be delivered to the assignee H. 
Copper Co., and let the debtor company 
be notified that it execute the proper 
deed of conveyance within the term 
of three days, and that if it fails to do 
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so the judge will do it ex officio; Third: 
let it be notified. Thus decreed and 
signed the Second Judge of First In- 
stance. We attest,” followed by the 
full signatures of judge, the two 
asistentes, and the legal representatives 
of the creditor and debtor corporations. 

This was at the close of the third 
dia habil, or court day, since the suit had 
been instituted, and thus I “broke all 
the records’ of the courts of Mexico 
for the expeditious administration of 
justice. Of course it was possible only 
under the peculiar circumstances of this 
case, with no defense to be offered 
and the defendant consenting to waive 
delays. Nor even then would the result 
have been accomplished without the 
uniform courtesy and complaisance of 
his Honor Judge Searcy and his asts- 
tentes, who suspended other court busi- 
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ness and gave their foreign visitor 
“right of way” through his court. 

The case which I have stated affords 
a sufficiently adequate view of the 
pleadings and procedure in the progress 
of a civil suit through the civil law 
courts of Mexico. There is no jury, 
all evidence is documentary or by 
deposition, never by oral testimony 
in open court, and the practice is clear- 
cut and well adapted to accomplish 
even and speedy justice between liti- 
gants. 

If I have helped the friendly reader 
to while away an hour agreeably, 
or have called his attention, compara- 
tively, to some of the needs of better- 
ment in our own system of practice 
and procedure, I shall feel myself well 
rewarded for my trip to Mexico and 
for this sketch. 
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By CHARLES FENNELL, OF THE LEXINGTON, Ky., BaR 


MERICAN legal oratory is of two 

distinct kinds, arguments made to 
the courts on points of law alone, and 
those addressed to juries on questions 
_ of fact sometimes interwoven with ques- 
tions of law. 

Few of the first class in our literature 
are worth the reading as models of elo- 
quence. In order to give full effect to 
the law in the case our legal orators 
have neglected, almost without exception, 
Practically all of the graces of oratory. 

There have been many able argu- 
ments of this kind at all times in our 
history, but few of these are such that 


a disinterested person could endure to 
read them. 

In the early days Emmet, Hopkinson, 
Wirt, Dexter, Martin, Webster, Clay, 
Pinkney, Rowan and others shone with 
varying degrees of brilliancy in this art, 
while later Preston, Hofman, Crittenden, 
Choate and Benjamin were leaders. 

Even among these, however, the 
reader will search in vain for many great 
and truly eloquent speeches. Perhaps 
many of the best were not reported. 
Luther Martin possessed boundless legal 
erudition, but positively none of the 
imaginative faculties of the orator, nor 
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did he always marshal his arguments 
so as to give to his learning the greatest 
possible effect, but he poured it forth at 
random in a disconnected manner, often 
tiresome and ineffective. With nothing 
like the learning of Martin, Samuel 
Dexter was more ingenious and success- 
ful in combining his facts into a series 
of well-knit sequences rendering them 
singularly forceful. Like Martin, how- 
ever, he was not gifted highly with ora- 
torical graces, and while always a leader 
at the bar, was not listened to as eagerly 
as were Emmet, Hopkinson and Wirt. 

These three, indeed, together with 
Pinkney, inaugurated the golden age of 
American legal oratory. Practising be- 
fore the bar of the United States Supreme 
Court almost exclusively, they spurred 
each other to higher efforts of eloquence 
and grander productions of learning. 
To be lacking in learning, eloquence or 
any attribute of orator and lawyer 
would have insured anyone a minor place 
at that bar. 

Thomas Addis Emmet possessed the 
brilliant oratorical faculties and gener- 
ous sympathies of his brother Robert 
Emmet, and though seriously handi- 
capped by his unfamiliarity with our 
system he steadily rose to a commanding 
position even among the giants of his 
day. No lawyer, aside from Pinkney, 
ever won a clear-cut and decisive victory 
over him. His oratory was bold, natural, 
impulsive, and gave to any subject a 
peculiar interest and charm. 

Hopkinson and Wirt were learned and 
literary as well. In their day the Su- 
preme Court must have been a fairyland 
to lovers of eloquence. Among the best 
they stood foremost, and in all of those 
early epoch-making cases will be found 
the names of one or the other. Wirt 


was, however, at his best as a jury 
orator, and it is there the reader will 
find a more thorough notice of him. 


But by long odds the greatest of our 
purely legal orators was William Pink- 
ney of Maryland. His speeches were the 
beacon-lights that directed the foot- 
steps of the Supreme Court of the United 
States in the formative period of our 
government. His argument in the epoch- 
making case of McCulloch v. Bank of 
Maryland was praised in the most enthu- 
siastic terms by Judge Story, then on the 
bench, and was regarded on all hands as 
the wonder of its day. Webster, in the 
same case, was said to have seemed dry 
and tame by comparison. It was tri- 
umphant, too, beating down all opposi- 
tion and winning the verdict. 

The great argument in the Nereide 
prize law case is steeped in a richer 
rhetoric than almost any other of his 
speeches. The bold figure of Hercules, 
crushing the Nemean lion, has been re- 
ferred to as one of the sublimest in our 
oratory. 

Seldom has any man been so abun- 
dantly equipped for the highest displays 
of eloquence, and this, too, was largely 
the result of his later studies. 

When sent as an Ambassador to Eng- 
land he was asked at table, one day, for 
his opinion on a certain Greek phrase 
being discussed at the time, and was 
ineffably mortified and humiliated to 
confess that he knew nothing of the 
subject under discussion. Then and there 
was born in him the determination to 
be a classical scholar, and bending him- 
self to the task he became in a few years 
highly proficient not alone in the ancient 
but in the modern classics as well. His 
mind became a reservoir of judicial and 
literary learning and his speeches began 
to bear the indefinable impress of mental 
superiority. The most gorgeous and de- 
ceptive claptrap would have shone forth 
doubly revolting by comparison with his 
speeches, while mere brilliancy or excel- 
lence could not hope to vie with it in 
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any particular. His eloquence satisfied 
the intellect as well as the love of orna- 
ment. No vocabulary ever surpassed 
his in full and rounded excellence. Poetic 
to a rare degree, yet governed, withal, 
by an almost perfect taste, he clothed 
his large philosophy in the sheen of such 
a golden style as made it seem quite 
a matter of course that Story and Mar- 
shall should pronounce him ‘“‘incompara- 
ble” and that he should be the “‘boast of 
Maryland and the pride of the United 
States.” It is not too much to say that 
hadall of his speeches before the Supreme 
Court and elsewhere been preserved he 
would have been universally esteemed 
the greatest of legal orators in the whole 
world. He was greater than Iszus or 
Lysias because his view was broader 
and more philosophical and his powers 
of expression by far more poetical, 
captivating and persuasive. Almost 
his last thoughts were bent on 
Italy, her art, romance and _ song, 
and much of the immortal beauty 
of these objects of his love lives 
and breathes in the finest master- 
pieces of his own genius. 

While Pinkney was the foremost and 
almost the only one of our legal orators 
whose speeches are interesting to read, 
our juridical oratory boasts of quite a 
number of speeches that are very read- 
able. 

The excitement attendant on these 
. Occasions generally spurred the orators 
to their best efforts, and the occasions 
were generally made available as the 
stepping stones to political careers. 
Nearly all of our great orators won their 
early renown before juries. Many of 
these speeches were never reported and 
have been irrevocably lost. Clay’s great 
Speech in defense of Charles Wickliffe— 
One of the most eloquent, electrifying 
and successful pleas of modern times— 
was allowed to pass unreported, while 
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Crittenden’s wonderful speech in the 
same case suffered a like fate. 

Many others that made a noise in the 
world at the time of their delivery were 
lost in the same manner, and to some of 
them this is, perhaps, an advantage, 
since innumerable speeches that in their 
delivery worked wonders with the juries 
who heard them would hardly be con- 
sidered eloquent or even tolerable by the 
mere reader. It is, however, always 
pleasant to the lover of eloquence to 
linger over the traditions of those mighty 
speeches and fondly endeavor to picture 
to himself each rapid, captivating glance 
and hear each burning word. We can 
imagine how burning and irresistible 
was the eloquence of William L. Yancey 
in a great murder case after we have 
tread his speech on the Oregon bill and 
several other of his more splendid pro- 
ductions; we can conceive in a general 
way of the eloquence by which Choate 
worked his magic spells over sworn 
jurors; but no tolerable reports of the 
juridical addresses of either of them has 
ever been published so far as the writer 
knows. 

Among the hundreds that have been 
reported, however, a few stand out in 
such glowing freshness and beauty as to 
be by universal consent in a class by 
themselves, while others enjoying great 
fame are not at all eloquent. 

The speech of John Adams in defense 
of the British soldiers, and of Dexter in 
the Selfridge case, though very able in 
argument, can certainly not beconsidered 
finished speeches, while Patrick Henry’s 
juridical speeches are known only in 
tradition. 

The first in point of time among the 
great speeches of this type that have 
come down to us is William Wirt’s speech 
prosecuting Aaron Burr, which though 
addressed to the judges on a motion to 
discharge is nevertheless a jury trial 
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speech. This is, indeed, in the fullest 
sense a great speech. His retorts 
to the strictures of opposing counsel 
are models of their kind, and the 
language is of that florid, glowing and 
descriptive quality always so effective 
in a trial. The famous description of 
Blennerhassett’s Isle is one of the gems 
of American oratory and has gone into 
history as a masterpiece of descriptive 
power. The sketch which Wirt drew in 
this speech of the character and ambi- 
tions of Burr, though ridiculed in many 
a jest by that unfortunate man, has be- 
come the accepted version. Wirt was 
one of those few great American orators 
whose highest ambitions were centred 
on his work at the bar. In this respect 
he strongly resembled his great rival, 
Pinkney. His taste was not always so 
delicate and correct as that of the Mary- 
lander, nor was his grasp of the philoso- 
phy of the law so abstruse or thorough, 
yet in some of the graces of oratory he 
was superior. 

After Wirt’s speech many years inter- 
evned before another truly great speech 
was reported, although many had been 
delivered. 

In 1840 a stenographer reported the 
celebrated murder trial of Judge Wilkin- 
son at Harrodsburg, Kentucky. It was 
graced by the eloquence of the famous 
Judge Rowan, of Ben Hardin, one of the 
best trial lawyers the country has pro- 
duced, and of the brilliant and meteoric 
Sergeant S. Prentiss. Though Hardin’s 
speech was a masterpiece of oratory and 
argument, it was made under the vast 
disadvantage of being on the wrong side 
of the case, while that of Prentiss was 
undoubtedly the universal favorite of 
the occasion. On this occasion Prentiss 
outshone himself in a brilliant speech, 
shot to the core with that vivid power 
and color which he alone seemed able 
to impart to spoken words. Never was 


there such large and literary sarcasm 
or such beautiful figures of speech. It is 
said that one juryman was able, forty 
years later, at the age of ninety-seven, 
to repeat it almost verbatim. Never 
were irony and sarcasm made so beauti- 
ful or used so effectively as in this 
speech, while few can read his appeal to 
that jury as Kentuckians without fore- 
seeing the inevitable verdict of not 
guilty. It was, indeed, just such a 
speech as would have the greatest effect 
upon a cultivated popular audience. 
Light and spontaneous, it thrills the 
senses with delight. The color and glow 
of rhetoric is there without its labor and 
affectations. In many respects it is the 
greatest of Prentiss’s speeches, and in all 
events will rank among the first half 
dozen of the kind ever delivered in 
America. It differs from Wirt’s speech 
in the Burr trial as the flood differs from 
the placid stream. To employ Pope’s 
figure further, Wirt’s speech is the river 
within bounds flowing through beau- 
teous woodlands and many a green and 
pleasant sward, reflecting the over-hang- 
ing boughs, the blue skies and the fleecy 
clouds, self-contained, easy, buoyant, 
sinuous and graceful. Prentiss’s, on the 
other hand was the raging flood, sublime 
in its strength and impetuosity, rolling 
its fervid energies in a tumbling torrent 
to the sea and leaving no part of its 
journey untouched by its triumphant 
force. If Wirt could have fashioned the 
sleeping marble into a mimicry of life 
more real than that of Angelo, Prentiss 
could have made the white cold figures 
glow with real life and warmth. 
Combining much of the fiery and dash- 
ing qualities of Prentiss with the more 
subdued beauties of Wirt, and adding to 
them an original sarcasm and humor, 
racy and irresistible is Thomas F. Mar- 
shall’s speech in defense of Matt F. 
Ward. It is in this argument that, in 
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speaking of the uselessness of life with- 
out the right of self-defense, he ex- 
claimed, “Had I no other right than 
that of existence I would raise my own 
wild hand and throw back my life in the 
face of Heaven as a gift unworthy of 
possession.’’ Though slightly tinged with 
irreverence, perhaps, there are few senti- 
ments more stirring or more beautifully 
expressed, and it has been used by others 
since on innumerable occasions. The 
whole of this speech is admirable. The 
features of Ward’s life which had been 
graphically placed before the jury, and 
his peculiar position in the case as the 
champion of a brother’s rights, the fact 
that he was a gifted young author and, 
moreover, newly-wedded, furnished Mar- 
shall with abundant opportunity to dis- 
play his powers of description and of 
subtle appeal to sentiment. Then, too, 
the great speech of R. B. Carpenter in 
opening the prosecution had aroused the 
highest feeling, and it was openly con- 
ceded by the defense that it must be 
answered at once and effectively or all 
hope was gone. This task was under- 
taken most cheerfully by Marshall, who 
in his exordium scored Carpenter in as 
graceful a strain of irony and sarcasm as 
ever was listened to by any jury, and 
then proceeded in that bantering, humor- 
ous, chivalric style so peculiar to him, 
until he had swept jury and audience 
with him as the leaves of the forest and 
. obliterated the impression made by Car- 
penter’s splendid effort. This speech of 
Marshall’s is one of those rare creations 
of genius such as he alone seemed able 
to conceive or fashion. Few faults can 
be found with it from any point of view, 
and like the speech of Prentiss referred 
to above, it was crowned with success, 
though this result was in a large mea- 
sure aided by the speech of Nat Wolfe and 
the beautiful address of Crittenden, both 
of them his co-counsel. Wolfe was a 
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cool-headed, veteran lawyer and a jury 
orator of rare power. Few things in the 
way of a retort are better than his 
scorching reply in this trial to one of the 
minor counsel of the prosecution who, 
in descanting at large upon the wonder- 
ful array of counsel for the defense and 
the comparative paucity of equal timber 
on the part of the prosecution, errone- 
ously referred to himself as ‘‘David go- 
ing forth against the Philistines armed 
only witha sling.”’ To this unique com- 
parison Wolfe replied, mercilessly re- 
minding him that it was not David who 
went forth against the Philistines, but 
Samson, and that instead of being armed 
with a sling, he wielded the jaw bone 
of an ass to the great consternation and 
destruction ofthe Philistines. Then turn- 
ing with a look of mock fear to his fellow- 
counsel he concluded by saying, “And 
I hope that we are not here to be ruth- 
lessly slaughtered with the same danger- 
ous and difficult weapon.” 

Crittenden’s speech was even finer. 
This prince of persuasive orators whose 
tongue, we are told by enthusiastic con- 
temporaries (students of Milton, doubt- 
less), ‘dropped manna,” pleaded on this 
occasion with a truly golden eloquence. 
He was as different from Marshall as 
could well be. With him persuasion was 
the master object, and never did a musi- 
cian attune his instrument to a more 
delicate melody than our orator on this 
occasion. A noble and lofty love of 
mercy and humanity runs through it all, 
while here and there is an irresistible 
appeal to their pride or mercy. There 
is something beautiful, indeed, in his 
simple use of the German allegory tell- 
ing of the creation of man and how, 
when God hesitated whether or not to 
create, and Justice and Truth had each 
advised him ‘‘No,” because man would 
destroy their works and fill the world 
with crime, gentle Mercy came and knelt 
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at the throne and said, ‘Create him, 
Father, for I will be with him in all his 
wanderings and amid all his tempta- 
tions, and by the experience of his own 
errors will lead him back to Thee.” 
There was also something very tender 
and productive of tears in the few 
simple words with which he sketched 
the .“‘awful agony that would beat in 
some hearts’ during the jury’s absence 
from the room, while his proud remem- 
brance that the prisoner was ‘‘some- 
thing better than the common clay”’ 
and that it was “the blood of a Ken- 
tuckian” that they ‘‘were called upon 
to shed,’’ were direct appeals to that 
pride in their state, which he, Clay, 
Marshall and the other orators of Ken- 
tucky, had instilled into the people of 
that state, in the many exciting political 
battles of the past. 

It was Marshall who said that no 
great orator of whom he knew suffered 
so much from being reported into mere 
words as Crittenden. To his oratory, 
the grand presence, the slight and per- 
fect modulations of his voice, and the 
expression of the “‘mobile and eloquent 
muscles of his face’? were an accom- 
paniment of infinite charm and effect. 
Yet the beautiful philosophy of his plea 
for mercy, clothed as it is in language 
of almost unrivaled sweetness, purity 
and simplicity, is among the finest gems 
of American oratory. Crittenden’s ora- 
tory was, as a rule, free from affectation 
and the ambitious fineries of rhetoric, 
and in this respect he stands out in 
delightful contrast to most of the great 
orators of his time. The great fault of 
those orators was, that they were in- 
clined to overdo, while Crittenden fol- 
lowed those masters of language who 
convey their most powerful impressions 
by suggestion. 

Had Daniel Webster understood this 
simple truth he might have eradicated 


many of the most serious faults of his 
oratory. He could never attempt the 
ornate without overlaying his argument 
with those faults of taste which caused 
a contemporary writer in an English 
periodical to refer to his great speech in 
the Knapp trial as being overdone. The 
most effective oratorical passage comes 
like the lightning stroke, rapid, dazzling, 
terrific; clearing the atmosphere, as it 
were, in one stroke, yet giving no hint 
of whence it came and leaving no trace 
of whither it went. The best oratorical 
eloquence, needless to say, is that which 
gives to its studied phrases the appear- 
ance of extemporaneous inspiration, a 
difficult task and one which Webster's 
phlegmatic disposition rendered pecu- 
liarly difficult tohim. He never warmed 
up enough on ordinary occasions to im- 
part to his speeches the warmth, glow 
and spontaneity of his reply to Hayne, 
and some of his attempts to be grand 
resulted in a sort of elephantine flounder- 
ing in the mazes of rhetoric. This 
speech in the Knapp trial reveals its 
faults perhaps more glaringly to the 
reader than to those who heard the 
speech itself. That oft lauded apos- 
trophe to duty is unworthy of Webster 
and yet is singularly Websterian. These 
heavy, turgid pictures of moral abstrac- 
tions are not in place on an occasion 
of the kind on which he attempted their 
use. It must not, however, be thought 
that the speech is all in this style, 
for, as a matter of fact, it is in many 
respects marvelous. Webster was always 
happier in the grouping of facts and 
arraying of arguments than in his 
attempts at the ornate and grand. 
By some few admirers, more enthusias- 
tic than discriminating, he has been hailed 
as the equal of Edmund Burke, a criti- 
cism which has evoked many a smile. 
Some competent critics, however, have 
contended that he was never the jury 
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orator that Choate was. Unfortunately 
Choate’s speeches of this character were 
not reported, and thus the two great 
New Englanders cannot well be com- 
pared. Choate was undoubtedly more 
poetical in sentiment and style, while 
Webster was much the better logician. 
Choate was by far the better scholar, 
while Webster possessed the greater and 
more expanded intellect. 

This period before the Civil War 
produced two masterly examples of 
juridical eloquence in which the plea of 
insanity was made a defense to crime. 
In the Freeman trial William H. Seward 
delivered his masterpiece. Gladstone 
is quoted as saying that it was the 
finest forensic discourse ever spoken, 
though this, like many another alleged 
quotation, is to be taken cum grano 
salis. There is the effect of Erskine’s 
speeches visible in its general style, but 
considered in its entirety it is original 
and remarkable. While by no means as 
smooth in expression as Erskine, Seward 
nevertheless possessed a deal of that 
poetic vision which is so effective in an 
orator, and in this speech he wrought 
the quality into the beautiful plea in 
which he adjured the jurors to forego 
vengeance, as it would not restore to life 
the manly form of the murdered Van 
Sant, nor ‘‘call back the infant boy from 
the arms of his Saviour.” 

His client was, however, convicted 
and died pending an appeal. On ex- 
amination it was found that his brain 
was almost entirely rotted away, thus 
Vindicating the view which Seward had 
upheld with rare moral courage, and per- 
haps rarer eloquence, in the face of a 
veritable storm of disapproval. 

Even better than it as a plea of in- 
Sanity is the argument of Chief Justice 
Robertson in the Baker trial. This 
Speech is one of the great intellectual 
efforts of American oratory. Never was 
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there a speech which dealt so subtly and 
philosophically with the nature of in- 
sanity and yet succeeded in giving a 
beautiful expression to the thoughts 
therein evolved. The subject was pecu- 
liarly adapted to the inquiring mind of 
the great judge who delighted in the 
study of the sciences and in the con- 
templation of abstract truths. It has 
been called ‘‘the greatest insanity plea 
ever delivered in America.” 

It differs from those of Erskine and 
Seward quite as much as two addresses 
could well differ. His style was inferior 
in every quality of grace and strength 
and elegance to Erskine’s, and was not 
persuasive enough to be adapted to the 
exigencies of a jury trial, as the English- 
man’s great speech in the Hadfield case. 
Erskine was persuasive, while Robert- 
son sought to overwhelm with weighty 
logic, and though inferior as an orator 
he was doubtless superior as a theorist. 

William Evarts made many able ad- 
dresses to juries, though hardly any of 
his speeches of the kind can be said 
to be masterpieces. His rotund and 
pedantic style was hardly conducive to 
the accomplishments of oratory. Sim- 
plicity, directness and force in expres- 
sion have the greatest effect on jurors. 
Listeners do not wish to be led through 
the labyrinthine mazes and baffling per- 
plexities of long sentences, and to grapple 
with the intricacies of speech, but desire 
each thought so clearly expressed as to 
leave them no option but to hear and 
enjoy. It is a pity that Evarts allowed 
himself to cultivate this fault as he did, 
for he was gifted with the learning, the 
imagination and the poetic sentiment 
of the true orator and was not altogether 
deficient in humor and wit, as his reply 
to Hoarshows. Hoar had remonstrated 
with him against using long sentences, 
and he promptly replied that he knew 
of no one who objected to long sentences 

















632 


Save criminals. Evarts was a greater 
lawyer than orator, and figured promi- 
nently in several of the greatest trials 
in our history. 

The addresses of Judah P. Benjamin 
before juries are said to have been won- 
derfully impressive and beautiful. After 
leaving America he became the head of 
the English bar, and was in all probabil- 
ity the most widely learned lawyer of 
the English-speaking race since 1860. 
His reputation for this character of 
speech, however, lives mainly in tradi- 
tion, but if this alone be followed he 
would take high rank indeed, since his 
legal. speeches never failed to elicit 
the same applause that always greeted 
his admittedly splendid political and 
Parliamentary and occasional ad- 
dresses. 

After the war, the great jury orators 
of the country were notably fewer and 
less eloquent. Public life still lured the 
great orators from the bar, while at the 
same time public sentiment began to 
prohibit the public men from accepting 
legal employment at the hands of cer- 
tain interests which had hitherto been 
their chief source of income. Thus 
while there were many great lawyers 
there were comparatively few really 
great orators. 

Charles O’Conor first won national 
fame as a lawyer in the case of Mc Far- 
land v. McFarland, and from that day 
until his death held a high rank both as 
orator and lawyer. His oratory was 
more practical than beautiful, and will 
hardly be read for its own interest by 
any one. Beach, on the other hand, 
while equally as persuasive, was more 
eloquent. He possessed the heart, the 
sentiment, that sways juries, and he 
could clothe those sentiments in such 
beautiful language as to make them 
worthy of a place in literature. Brady 


was not equal to either of these as an 
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orator, and perhaps none of the three 
was equal to Matt H. Carpenter. 

He added to the learning and literary 
accomplishments of the scholar and 
lawyer, the presence and the silver voice 
of the orator. His voice has been by 
various writers styled the perfection of 
melody. Like most of modern orators 
he was rather diffuse yet withal inter- 
esting. He belonged to the school of 
persuasive reasoners who without many 
passages of supreme beauty managed to 
make their speeches meet the require- 
ments of the case and carry conviction 
with them. A large portion of the elo- 
quence lay in the voice of the speaker 
and in his magnetic qualities. 

Carpenter’s contemporary, Ben Hill, 
known as “‘the stormy petrel of debate,” 
was a great jury orator. His was a high 
type of intellect. He could present an 
array of facts in a manner almost invin- 
cible. Strength was his chief character- 
istic, and when he indulged in sarcasm, 
sentiment, or invective, it was generally 
to make more terrible and potent the 
effectiveness of his argument. There 
“was argument even in his declama- 
tion.” 

A very different type was Daniel W. 
Voorhees, whose speeches glowed with 
the fervid, the fiery and opalescent beau- 
ties of rhetoric. His defense of John 
Cook, charged with treason in connection 
with one of John Brown’s raids, was the 
wonder of its day, and a copy of it 
printed on silk was sent by some of his 
admirers who heard it. The peroration, 
with its plea for mercy all glowing in 
golden rhetoric, is one of the best ever 
delivered. In this case the orator was 
confined to a plea for mercy inasmuch 
as his client had pleaded guilty, and it 
must be confessed that he threw his 
soul into the task with great fervor and 
won all the success possible. 

Even greater, however, was his speech 
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in the Mary Harris trial. Never did the 
feeling of a noble heart burst into higher 
strains of indignant and burning elo- 
quence, and with the story of a wronged 
woman’s sufferings and misery win a 
more complete and popular victory than 
did he on this occasion. These two 
speeches were epoch-making in their 
brilliancy and are enough of themselves 
to forever secure the fame of Voorhees 


as one of the very greatest jury orators - 


of America. He was a great Bible reader 
and he turned his, knowledge of that 
book to many uses. His speeches were 
colored by its beauties and instinct with 
its poetry. He was widely read and in 
his general style resembled somewhat 
the famous Kentuckian, Tom Marshall. 
Though he served long and brilliantly in 
Congress and was the idol of popular 
assemblies he nevertheless shone bright- 
est at the bar. His talents as well as his 
ambitions were such as to fit him to 
fascinate juries and to exult in the shift- 
ing uncertainties of the legal battle. 
Colonel Breckinridge, though more 
widely known as a political orator, was 
agreat power at the bar. Senator Beck, 
who knew him well, once said of him 
that had he devoted himself entirely to 
the law he would easily have ranked 
at the head of the American bar. It has 
also been remarked of him that no 
matter what the occasion, or who the 
speakers, his speech was always the most 
. loquent. Possibly he encountered as 
many of the great lawyers of America 
in his day as any other man, and in 
nearly all such cases he was successful. 
If accounts of the trials in contempo- 
tary newspapers are to be trusted, his 
Speeches were as a rule the best. In 
the trial of Buford for the murder of 
Judge Elliot of the Kentucky Court of 
Appeals, he was opposed by Curtis of 
Massachusetts, who conducted the de- 
fense. Both made great speeches, but 


Colonel Breckinridge, by the unanimous 
consent of those who heard both, was 
far and away the best. Not bitter or 
vindictive, as so many prosecuting 
speeches are, it was a masterpiece of 
persuasive eloquence. The defense had 
interposed the plea of insanity and this 
was torn to pieces with rare skill by 
Breckinridge. The speech abounds in 
little touches of poetic sentiment which 
add greatly to its charm. Referring to 
Buford’s birthplace, he said that it was 
“so fair that it seemed that God created 
it with a smile and the smile became 
crystallized in the landscape.”” His mind 
seemed the very mint of invention in 
fashioning beautiful and polished sen- 
tences. Like Crittenden, he was persua- 
sion personified, and few, indeed, have 
been the orators who could wreak a 
more potent spell over the mind of the 
listener than he. Vice-President Sher- 
man, taking leave of his associates in 
the House, referred to Colonel Breckin- 
ridge as the greatest natural orator he 
had ever heard. It is an interesting 
fact, however, that Breckinridge did not 
possess such a wonderful natural talent 
for oratory as this remark would indi- 
cate. In his early days he was sur- 
passed by John Young Brown and other 
men of his years. He was of the kind 
that improve with time, and as he grew 
older the power and beauty of his voice 
became the wonder of the day. Never 
was enunciation so clear, limpid and free 
from effort. While his voice never 
sounded loud to those nearest him, it was 
nevertheless clear and distinct to those 
who were farther removed. 

One of Breckinridge’s former friends, 
Ed C. Marshall, figured as a star in the 
great Kalloch murder trial, one of the 
causes célébres of the Pacific Coast. His 
speech in this case was favorably com- 
pared to the masterpieces of Curran 
and Grattan. It glitters like a diamond. 

















634 


Referring to the counsel who had pre- 
ceded him in a long and tiresome speech, 
Marshall characterized him as suffering 
badly from that lately discovered disease, 
‘dementia oral, the insane desire to hear 
oneself talk.” It was just such a speech 
as would have been most effective in the 
prosecution of any great criminal case, 
and deserves to rank among the greatest 
masterpieces of American oratory. 
Another great orator of those times 
was Jere Black, the Pennsylvanian, 
whose oratory was virile, strong, full of 
wit and sarcasm, and was generally effec- 
tive in driving opponents to shelter, 
although it laid him open to terrible 
excoriation on one memorable occasion 
when he engaged in a magazine contro- 
versy with Ingersoll. There were few 
men, however, if any, who could with- 
stand him in the glittering clash of wits 
in an oratorical duel in court. 
Ingersoll’s chief power as a lawyer lay 
in his oratory. He could work wonders 
with a jury. Always earnest, he im- 
pressed others with his deep sincerity, 
while as on all other occasions his speeches 
were glowing and brilliant. The victories 
in the Star Route trials and the Davis 
will case, as well as several other notable 
performances, are tributes to his power 
overmen. Many of these speeches have 
been preserved by Mr. Farrell in the 
famous Dresden edition of Ingersoll’s 
works, perhaps the best edition, from the 
bookmaker’s standpoint, ever published 
of the works of any orator. Ingersoll, in 


his excellences as well as in his faults, 
was closer to the people than most any 
of our orators of the North, who have, as 
a rule, been rather too academic for 
public speaking before mixed crowds. 
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To read any of Ingersoll’s better speeches 
is to be transported into a fairyland of 
sentiment and revel amid multiform 
beauties of thought and expression. His 
arguments are seldom elaborate, but are 
as a rule clear, simple, terse and accom- 
panied by a sarcasm or a poetic senti- 
ment that at once clinches and confirms 
their effect. While arguing one case he 
referred tauntingly to the poor spelling 
of a witness whom he had charged with 
the forgery of a will. Instantly the 
lawyer on the other side came to the 
defense of the witness with the remark 
that such evidence was not convinc- 
ing, and that he ‘had done worse” 
himself. 

“You have done worse,”’ replied Inger- 
soll, “‘but you have never spelled worse.” 
After this, he was more or less free from 
interruption. Ingersoll possessed in a 
high degree this faculty of rising with 
extemporaneous power to the emer- 
gencies of debate, and it is a pity that 
his life was not so shaped as to bring into 
fuller prominence his capacity for these 
intellectual jousts. 

To one who wishes to read the great 
speeches of which this article treats, the 
mean truth will readily appear that no 
adequate collection of great legal 
speeches has ever been made. Judge 
Donovan’s Modern Jury Trials is a 
fine and discriminating work, but not 
complete enough. Snyder’s collection of 
great legal speeches suffers from the 
same fault. Some publisher should 
open the hidden wealth of American legal 
oratory and give it to the public in the 
masterpieces of the masters from every 
section of our country. Here’s our best 
to him who tries. 





A Nullified Divorce 


By Lurana W. SHELDON 


HE case was on the calendar as Smithkins versus Green 
And every one was wondering what such a thing could mean, 
For even in New England, where they’ve wooden nutmegs still, 
A wife went by her husband’s name until she got a Bill. 


When ’Mandy Green was married to Jed Smithkins it was said 
She had a lot of notions about Suffrage in her head, 

But no one ever once surmised she’d stick out for her claim 
“That a woman of importance always kept her maiden name.” 


But ’Mandy took to writing, and ‘““Amanda Susan Green”’ 
Quite often in the papers and the magazines was seen, 

And Jed—he tore his hair and raved—her doings made him say 
“He wouldn’t live with nobody that treated him that way!” 


He said he’d “‘l’arn that wife of his her name was Smithkins too!” 
He’d ‘‘show her what was what some day and also who was who!” 
He “didn’t want his wife to vote, nor lectur’ day or night!” 

And all the men-folks in the place agreed that Jed was right. 


But "Mandy had a stubborn will, and what was even more, 
She meant to raise all womankind so they could likewise soar; 
She meant to elevate her sex and show them they could be 
Quite independent of the men, exactly as was she. 


So when Jed couldn’t clip her wings or even curb her tongue 

He went around to Lawyer Fee’s and his sad tale he sung, 

And when they wrote the paper out Jed ‘‘’lowed”’ it should be seen 
He wanted separation from ‘‘Amanda Susan Green.” 


From one Amanda Smithkins, wheresoever she ‘“‘mout”’ be, 

He had no desire whatever to forevermore be free, 

“But ef thar warnt no sech person, twas plumb wicked,”’ so he swore, 
“Tew be harborin’ a spinster in his homestead any more!” 


When Amanda saw the notice she was horrified, of course, 
Though ’twas not that she objected to her freedom by divorce, 
But as she was highly moral she was mortally afraid 

To be first to go on record as a ten year wed old maid. 


So she flew and told the lawyer he must quickly change the name— 
She would be Amanda Smithkins never mind what ever came! 

And that so upset the action that Jed never got his Bill 

For at last accounts Amanda was Amanda Smithkins still. 
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Some Political Bosses 


By Leman B. TREADWELL, oF THE NEW YorK BaR 


HE democracy of the town of 
Eastchester, N. Y. was of the rock- 
ribbed variety, and those who rallied 
around the Jeffersonian standard at the 
times in which these scenes are laid 
were in the majority, and ruled the 
destinies and finances of the town with 
strong hands; the ostensible ground 
for their zeal and patriotism was the 
aforesaid destinies, but the real interest 
centered around the finances. 

The high priest of the political 
majority was a voluntary exile from 
the “Ould Dart,” who has since become 
very prominent in the affairs of the 
party and of the nation, and under 
whose leadership the lesser lights held 
sway and prospered, and, as the town 
was a fertile field, and yielded bounti- 
fully and readily of her substance to the 
touching advice of the master mind 
and his satellites, the loyalty and 
patriotism of the rank and file who 
rallied around the master could always 
be depended upon. 

Chief among the admirers and sup- 
porters of the high priest were two 
worthies, who helped him share the 
burdens of the town government by 
holding down the office of justice of the 
peace, and town constable, respectively, 
the former bearing the undignified 
name of “Bob Edmonds,” and the 


latter the soubriquet of “Country Bill,” 
otherwise known as William Watts. 
This trio had their headquarters 
in a back room of Gould’s Hotel located 
in the chief village of the town, and it 
was there it was commonly reported 
that the deals were arranged which 


determined the policies of the trium- 
virate that were afterwards given effec- 
tive shape under the plausible title of 
“the policy of the party.” 

The high priest had been at one time 
a schoolmaster, but being ambitious 
he had studied law in his spare moments, 
and at the time of his domination in 
town affairs his shingle as “Attorney at 
Law,” swung to the breezes at con- 
venient proximity to the aforesaid 
refectory, for divers reasons it was said. 
His practice was said to be chiefly at 
the bar of the aforesaid Justice’s court, 
the bar of the county court, and at the 
bar of the aforementioned refectory. 

In the county court, and before the 
aforesaid Justice, his oratory was match- 
less, and he could paint a word picture 
with consummate diction and grace, 
while his platitudes have passed into 
history as oratorical gems, barring the 
froth that was always apparent; he 
was sought to grace all public gatherings 
of clans, societies and associations, and 
it was said that he was equally at home 
at an Indian pow-wow or at a German 
gabjest, having, it is reported on 
good authority, learned the Indian 
tongue from “Indian Bill’’ Hannibal, 
a lineal descendent of Orawaupum a 
noted chief of the Siwanoy Indians, 
and the ‘“‘Platt-deutsch” gutterals from 
a noted Hungarian count whose lin- 
guistic abilities at home had been the 
chief cause of his involuntary emigra- 
tion to the country where his title 
was of no account; and then, it was 
also currently reported and never 
contradicted, the distinguished and 
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matchless orator had actually kissed 
the Blarney Stone of his native land 
with due, solemn and appropriate rites 
ere he expatriated himself from the 
“ould sod,” so that as an orator before 
the said courts and at such gatherings 
he attracted much attention, and his 
oratorical flights made him a rara avis 
indeed. 

But at the other bar, the bar of the 
refectory, his nicely rounded periods, 
his matchless eloquence, and his ver- 
bosity seemed to have deserted him, 
and his language was monosyllabic and 
repetitious but to the point, and the 
attendant had come to know it by heart, 
so that when the well-known, concise 
and suggestive phrase of “‘the same,” 
fell from his fevered lips, the receptacle 
containing the favorite refreshment was 
already before him. 

The high priest is yet living and is 
making history on more high-toned and 
probably remunerative lines, but the 
Justice and the Constable have now 
passed over to the great majority. 

“Country Bill,” the Constable, was 
a strange mix-up of character and a 
lack of character combined; he always 
wore a black frock coat of ample dimen- 
sions, a white shirt with a high standing 
collar, but his trousers and his shoes, 
like his habits, always needed mending. 

The upper part of his make-up re- 
minded one of an unfrocked clergyman, 
and the lower half suggested the “‘dusty 
toads” of the humorous paragrapher. 

When “Country Bill” was invited to 
drink he was never known to refuse, for 
he said that refusals tended to dis- 
courage cordiality, for Bill was nothing 
if not cordial, especially if the invitation 
and the expense came alike from the 
other fellow; so with an alacrity that 
was not likely to be construed into 
merely an observance of duty and 
policy, Bill would step up to the bar, 
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and performing that mysterious rite 
of “fingering the glass,”’ that is, cover- 
ing the glass with the four fingers of 
his hand, for the reason, as he invariably 
explained, that the whole hand was 
indicative of the whole heart, which 
convinced everybody but the barkeeper 
that his explanation was disingenuous, 
would call for his favorite beverage 
of ‘rock and rye,” and filling his glass 
would turn his face heavenward as 
if to emphasize his assertions of fellow- 
ship and goodwill toward his generous 
companion, drain its contents to the 
very last drop; then, remembering 
that it would be his turn next to stand 
treat should they tarry long, he would 
hastily depart after striking his enter- 
tainer for a moderate loan which he 
would generously promise to return 
the very next day, and at the same 
time confidently assuring his admiring 
friend, if a resident of the town, that 
he would nominate him for town 
committeeman at the very next meeting 
of the board, and that he would jam 
the nomination through himself, ‘‘ by 
Gawd, sir.”’ 

On these occasions Bill would almost 
invariably secure an invitation to the 
high priest and the justice to participate, 
as they were generally to be found in 
the ‘“‘back room,” so that it early be- 
came known that invitation to Bill 
could be counted on to be an invita- 
tion and extension of hospitality to 
the three, for Bill was loyal to the men 
who furnished him with the means and 
opportunity to get the most out of life 
for the smallest return, and it is said 
that the only real differences that 
sprung up between him and the other 
two arose from their neglecting to 
reciprocate when the entertainer was 
their friend and not his. 

Bill too, was noted as a “‘fisherman,”’ 
but the waters tributary to the town 
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were never depleted of their stock of fish 
through any piscatorial effort of his, 
as his quarry in the art made famous 
by Walton, was that species of the 
genus homo known as the “tramp,” and 
many a poor fellow who was simply 
down on his luck fell into the net of 
William, who, quickly haled the poor 
unfortunate before his fellow-pirate, 
the Justice, who invariably and un- 
hesitatingly pronounced the stereotype 
sentence, “‘ten dollars, or ten days’’; and 
it is said that the Justice always looked 
sad and regretful-like when he found 
that the culprit was, as the Wall street 
men say, ‘long on time and short on 
cash,” for be it said to the credit of the 
Justice that the sovereign and divine 
right of the town to impose a fine on 
those whom Bill charged with “‘loiter- 
ing” on its highways and byways was 
never overlooked, yet the exercise of 
that right never brought profit or benefit 
to the town if the culprit had the means 
to ante-up in lieu of the dreaded ‘‘ten 
days.” 

“‘Bob” Edmonds, the Justice, was 
in looks, stature and demeanor not 
unlike a recently deposed deputy com- 
missioner of insurance, and had all the 
bombastic manner and confident assur- 
ance of the typical “town boss’; and 
he ruled with an iron hand over those 
who came under his authority and 
jurisdiction, but to those above him 
in the political or social scale he was 
servility itself, and he bowed in abject 
humility to those in higher station and 
power. 

The crowning glory of his life came 
when he was named as one of a commit- 
tee of the loyal Democratic citizens of 
Eastchester (I use the term loyal 
advisedly), to wait on the then Demo- 
cratic governor of the state, John T. 
Hoffman, to urge the Governor’s veto 





of a bill then in the legislature to 
correct the abuse of power by justices 
of the peace and constables in dealing 
with vagrants, and to curtail their fees 
in relation to the same. 

In the course of their visit to the 
capital, Bob obtained an introduction 
to the Governor by his local member of 
assembly. 

To say that Bob was pleased and 
elated at the sudden honor thus gained 
hardly expresses his state of exhilaration, 
he talked of it by the hour to his friends 
and equals, and boasted of his friendship 
and pull with the Governor to his con- 
stituents, in fact, he thereafter dated 
all of the events of his life from the time 
of his introduction to the Governor. 

But his day dreams of power and 
preferment met with an untimely end 
at the next spring town election, when 
the good people of the town of East- 
chester, tiring of the misrule and 
extortions of the Democratic party in 
general and of this triumvirate in par- 
ticular, routed them “horse, feet and 
dragoons,” and elected an entire Re- 
publican town ticket from supervisor 
to constable, and the rule and supremacy 
of the triumvirate came to an end. 

Bob, as soon as he could collect his 
shattered nerves, bethought himself 
of his friend the Governor, and of the 
deep regret and concern he knew the 
Governor must feel over the trailing 
in the dust of the banner of Democracy 
so long floating in victory over the town 
and its finances, and concluded that 
he would inform the Governor of the 
common humiliation and defeat, and 
so hying himself to the telegraph office 
he wired this burning message to 
Governor Hoffman: pote é 

“H—ll to pay in Eastchester, the 
town has gone Republican, and the 
country is lost.” 





Personal Reminiscences of the Walhalla Bar 


III. 


A CONTEMPT PROCEEDING 


By R. T. Jaynes, ATTORNEY-AT-LAW, WALHALLA, S. C. 


NFERIOR judicial officers are known 
in South Carolina as magistrates. 
The jurisdiction of this court extends 
in civil matters to $100 and in criminal 
matters to fines not exceeding $100, 
or imprisonment not more than thirty 
days. 

A few years ago a rather indifferent 
specimen of the genus homo was plying 
his trade as a hawker and peddler. His 
stock in trade consisted of a lot of 
furniture polish, which he sold at twenty- 
five and fifty cents a bottle. During 
his stay of about ten days he was stop- 
ping at a boarding house conducted by 
a widow, who finally became impatient 
because of his boisterous conduct. Com- 
plaint was lodged with the magistrate 
and a warrant issued against the peddler 
for plying his trade without a license. 

The magistrate was J. R. Earle, who 
had recently removed from Georgia, 
and after about six months he had been 
appointed a magistrate by Benjamin 
Ryan Tillman, then Governor. Armed 
with a warrant the sheriff went to arrest 
the accused and found him in the 
master’s office in the court house in 
company with N. B. Cary, attorney. 
The peddler looked rather the worse 
for the ware. He might easily have 
been taken for Darwin's “Missing Link’”’ 
—half man, baboon or monkey. After 
the reading of the warrant Mr. Cary 
said to the prisoner :— 

“Suffer me to go along as your pro- 
fessional adviser; and, before we go 
out of this room, let me give you a word 
of professional advice: Claim that you 
belong to the human family, and keep 
your mouth shut.” 


After brushing up the prisoner, he 
was carried to the magistrate’s office, 
the attorney accompanying in his pro- 
fessional capacity. The prisoner being 
seated, the attorney makes some pre- 
liminary remarks about fixing a date 
for the trial. Suddenly the prisoner 
gives a wild exclamation, startling the 
court and spectators. The attorney 
turns and strikes him a blow on the 
head, laying him limber at his feet, 
and saying :— 

“I told you to keep your mouth shut, 
and let the claim be made in your behalf 
that you belong to the human family; 
and I mean this to emphasize my 
advice.” 

The Court of its own motion orders 
the case continued, saying :— 

“I perceive that neither the accused 
nor his attorney are in fit condition 
for business today. This case stands 
continued until tomorrow morning at 
ten o’clock. Mr. Sheriff, remand the 
prisoner to jail.” 

Next morning, shortly before the call 
of the case, defendant’s attorney ap- 
proaches one of his brethren, and says :— 

“Bob, give me a quarter.” 

“Why, what do you want with it?” 

“Well, I am going to raise a constitu- 
tional ‘pint’ on the Court today. You 
know Dick Earle come from Georgia, 
and was here about six months when he 
Was appointed a magistrate by Ben 
Tillman. He was not a qualified elector, 
not having been here one year, and he 
shan’t try my client.” 

“All right, here’s your quarter.” 

The hour of ten arrives, the prisoner 
is brought into court and the case is 
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called. Defendant’s attorney demands 
a jury, saying: “If this is a de facto 
court, we want a de facto jury.” The 
Court remarks :— 

“Mr. Cary, we have had several trials, 
and if you demand a jury in this case 
it cannot be tried until tomorrow.” 

“Well, does your Honor presume 
to put your personal convemence above 
the demands of public justice?” 

The Court: “Mr. Sheriff, prepare the 
jury box.” 

To obtain a jury in this court eighteen 
names written on separate slips of paper 
are put in the box. Each party has 
six peremptory challenges, and six 
jurors constitute a jury. The drawing 
of the jury begins, the Court inquiring 
as each name is drawn whether there 
is any objection to Mr. So and So as a 
juror. Two or three names have thus 
been drawn when the defendant’s attor- 
ney, rising from his seat and walking 
up directly in front of the magistrate, 
says :— 

“No, I don’t challenge the jury; 
I challenge the judge, for he isn’t a 
citizen of the state of South Carolina, 
neither was he when he was appointed.” 

The Court: “Mr. Sheriff take Mr. Cary, 


and commit him to jail twelve hours 
for contempt of court.” 

“T am not going, sir.” 

The sheriff: ‘“‘Give me a commitment 
and I will carry him.” 

“Yes, sir, and it will be the dearest 
commitment ever you handled.” 

At this point excitement was running 
high and feelings tense. The Court, 
agitated, requests the writer to prepare 
thecommitment. Having written: ‘‘State 
of South Carolina, County of Oconee, 
—To B. F. Douthis, Sheriff’ —a tug is 
felt on the elbow, the force being ap- 
plied by the defendant’s attorney, who 
says :— 

“Bob, come out here, and let me see 
you a moment.” 

We retire from the presence of the 
Court, when counsel for the prisoner 
says :— 

“Now, Bob, you know me. Go back 
there, and say to the Court, if i is a 
court, I am sorry I have fallen into its 
contempt, if i be possible for me to 
fall into its contempt!” 

We return and due apology is made. 
The contempt is purged, and the 
only fine imposed is one of ten dollars, 
which is paid by the baboon. 





The Wrangle 


By Harry R. BLYTHE 


A question rent the empire twain 
And sundered every legal school, 
The issue was, Do monarchs reign, 
Or do they (curse them) merely rule? 


The white-haired judges were arrayed 
In two opposing angry ranks, 
The hungry lawyers stood dismayed, 
The crafty cranks fought with the cranks. 
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Mr. Untermyer’s Plan for the Regulation of Monopoly 


Then one dark night the phantoms came 
And met in old Westminster Hall 

To give their judgment, place the blame, 
Decide the question once for all. 


Coke, Blackstone, Leake and Littleton, 
Lord Mansfield, Chitty, Hale, were there, 





And many others, one by one, 
Filed up the dark Plutonian stair. 


They mulled the mighty question o’er, 
Then each his great opinion wrote, 

And slunk him back to Styx’s shore 
To sail with Charon in his boat. 


The multitude, the cranks, the wits, 
Into the Hall at daybreak went, 
Found the opinions, then threw fits, 

For every one was different. 





Mr. Untermyer’s Plan for the Regulation of Monopoly 


R. SAMUEL UNTERMYER of the New 
York City bar has devised a plan for the 
regulation of the trusts. He would establish 
a commission to regulate the prices of com- 
modities, with powers over industrial corpora- 
tions similar to those exercised by the Inter- 
state Commerce Commission over the rail- 
ways. A statement which he recently issued, 
setting forth this interesting project, slightly 
condensed, is as follows:— 

“It is impossible to ignore the fact that 
there is a deep-seated and growing distrust 
of both our political and financial stability 
’ throughout Europe. Our manifest inability 
to deal promptly and effectively with corpo- 
tate abuses from which we are suffering seems 
to have destroyed their confidence in us. 
Everywhere one is asked by thoughtful men 
of affairs as to the probable outcome of the 
pending suits and as to the legal effect of 
decisions in favor of the Government. The 
idea that some sort of financial catastrophe is 
hanging over us seems to have become fixed 
in their minds from their reading of the ill- 
considered expressions of our newspapers. 
It is in vain that one explains that there are 





no far-reaching results of any kind to be 
apprehended from these decisions, even if the 
Government wins; that the results will be 
largely academic; the property is still there; 
it cannot be confiscated; it still belongs to the 
shareholders, and it may at most take on 
another form. 

“Nothing more trifling or impotent from 
the standpoint of practical results was ever 
attempted by a great Government than this 
political grand-stand play which is bound 
to lead to nowhere. The idea of disbanding 
or dissolving or scattering the trusts at this 
late day seems unworthy of consideration. 
Nobody seriously believes it can bedone. No- 
body will ever try it. 

“Every fair-minded student of the subject 
must admit that there are grave economic 
evils in the unchecked domination of any 
industry by a single corporation or group of 
individuals. These evils are emphasized in 
the industries in which it is necessary for the 
welfare of our people to maintain our protec- 
tive duties—which is shielding the industries 
that have built up a home monopoly against 
competition from abroad. On the other hand, 
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I think we all recognize that the over-produc- 
tion which comes from unchecked competi- 
tion and which results in erratic price move- 
ments and great waste are evils which the 
trusts have done much to eradicate, and that 
in so far as they regulate production accord- 
ing to demand they are of assistance to modern 
commerce. 

“Their greatest danger lies in their power 
(1) to enhance prices and thus reap abnormal 
profits, (2) to stifle new competition by 
piratical methods, and (3) to prevent the 
development of new inventions. I suggest 
the following remedy for the existing situa- 
tion :— 

“First— Enact a federal incorporation law 
such as has already been discussed, under 
which any corporation engaged in interstate 
business may incorporate. 

“Second—This law to provide for a com- 
mission to fix the maximum prices at which 
commodities may be sold, based upon an 
investigation of cost of production, with 
powers in the commission over interstate 
industrial corporations similar to those of the 
present Interstate Commerce Commission over 
tailroads. 

“Third—Then, having created a refuge for 
those corporations which are willing to sub- 
ject themselves to these restrictions, let us 
enforce the civil and criminal provisions of 
the Sherman law until every trust has been 
forced to subject itself to control, and allow 
no other corporations engaged in interstate 
business to operate under state charters if 
they come within the regulations of Congress 
and can be thus controlled, as most of them 
can be. 4 

“Fourth—The commission should have 
power summarily to investigate all com- 
plaints of oppression and unfair competition 
and to direct criminal prosecution and suits 
to forfeit the charters and disband all cor- 
poration so offending. 

“Germany has already ‘blazed the way’ for 
us in dealing with this vexed and complicated 
problem of legislative enactments which we 
would do well to study. In May of this year 
the Reichstag passed a law regulating the 
potash industry. Germany controls the 
world’s output of potash. It has the only 
known deposits. There were fifty-four com- 
panies owning and operating these deposits. 
They were producing largely in excess of the 
demand and as a result they were depleting 
the deposits without profit. In order to cor- 
rect this condition, and on the ground that 
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the Government is interested in the conserva- 
tion of its natural resources, this law was 
passed. It fixed the proportion of the de- 
mand which each corporation is permitted to 
produce and established the maximum price 
at which it may sell. A court is established 
which is to reapportion every two years the 
production of each company, based on the 
demand the preceding years. Any corpora- 
tion producing in excess of its allotment must 
pay a prohibitive governmental charge. 

“There is no legal difficulty under our con- 
stitutional restrictions that cannot be over- 
come. It is imperative that we take some 
practical step without further delay. Neither 
political party can accomplish anything on 
the lines as at present drawn. The opposition 
can denounce the party in power and make 
impossible claims and promises, but if given 
the power it can do no better. Suppose it 
succeeds in sending the heads of a few of the 
trusts to jail (a violent if not impossible sup- 
position, in the light of the experience of the 
past twenty years), will that rid us of the 
trusts? 

“It is impossible to again resolve these 
combinations into their original parts. The 
next best thing is to treat them as quasi- 
public corporations; get for the public what 
is best in them and curtail their power to 
oppress and levy tribute upon the people. 
It can be done if we will but substitute sane 
business reason for wild demagogic denun- 
ciation. Thus far we have been playing into 
the hands of these astute gentlemen. There 
has been great blowing of trumpets over the 
accomplishments of the administration in the 
courts, but the trusts go merrily on; 
not one has really been affected or ever 
will be by such methods as are now being 
employed.” 

The New York Times is disposed to regret 
“that so cool an observer should go so far to 
identify himself with a popular hysteria which 
he disapproves.” It asks:— 


Is there any such essential difference between the 
operations of our trusts «nd Germany’s methods 
of regulating industry as to warrant our displacing 
procedure before grand and petit juries by the 
inquisitions of federal commissions? When the 
worst truth is said about our trusts, have not the 
selected victims either justified themselves before 
juries or been guilty of acts respecting which courts 
are divided in opinion? And is it not beyond dis- 
pute that most men regard the law against trusts 
as one to be obeyed by other men and broken by 
themselves? In particular is it not true that a 
process of discipline is proceeding of which too little 
notice is taken? 
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The Springfield Republican is opposed to 
the plan on different grounds. Federal incor- 
poration, it thinks, “would be a needlessly 
radical if not an unconstitutional step in 
hostility to state autonomy. The same re- 
sults can be achieved through a federal license 
system for corporations engaged in interstate 
commerce such as has applied from the 
earliest days of the republic in respect to 
vessels engaged in the interstate coastwise 
trade.” But this paper goes further, and 
intimates that the whole scheme is social- 
istic:— 

As for a federal commission to fix maximum 
prices—well, is not the Wall Street Journal about 
right when it says a commission to regulate lawyers’ 
fees is equally or much more needed? To concede 
the necessity of a price-controlling commission for 
manufacturing and trading businesses is to con- 
cede the necessity of abandoning the whole prin- 
ciple of competition as a regulative force in industry. 
If this concession is to be made, then the soundness 
of the whole socialist position is to be conceded, 
and we might as well at once pass over our whole 
trust problem to that school of economic thought 
to work out for us on the basis of public ownership 
of all means of production. 


The Boston Herald, on the contraty, is of 
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the opinion that while Mr. Untermyer is 
ahead of the times, we are trending in the 
direction of the reforms which he advocates, 
and how far he is ahead of the times may be 
a question :-— 


When the Sherman anti-trust law was passed, it 
was thought to be sufficient to place the ban on 
certain forms of business organization which were 
deemed inimical to public welfare We have 
learned by experience that this was a mistaken 
policy. Now we are preparing to waive our protest 
against the form of organization and to rely on the 
power of the federal Government to supervise and 
regulate the methods of trade. We still hesitate 
to approach the question of commodity prices 
directly, and, although our avowed object is to 
prevent the manipulation of prices to the disad- 
vantage of the majority, we insist on accomplish- 
ing that object by roundabout means. It is not 
impossible that we may find that even the federal 
incorporation of all interstate commerce, together 
with all the inquisitorial power that has been sug- 
gested as requisite for an efficient bureau of cor- 
porations, all the schemes of publicity that may be 
devised and all the restrictive conditions that may 
be included in the charters, may yet leave us a long 
way from effective regulation of commodity prices 
or from any practical relief from the present situa- 
tion. In the end we may be much nearer Mr. 
Untermyer’s point of view than we seem to be at 
present. 





IROFESSOR ROSCOE POUND’S views 

on the reform of procedure have been 
expressed in two recent notable writings, 
first in two articles in the Illinois Law Review 
(see 22 Green Bag 237), secondly in a report 
presented to the Illinois State Bar Association 
(22 Green Bag 438-456), and these views are 


. ROW somewhat familiar to a considerable 


section of the legal profession. These opinions 
have more recently found additional expres- 
sion in the able report written by Professor 
Pound for the American Bar Association’s 
Special Committee to Suggest Remedies and 
Formulate Proposed Laws to Prevent Delay 
and Unnecessary Cost in Litigation. This 
document has been reprinted in 71 Central 
Law Journal 221 (Sept. 30). We extract 
from this luminous report merely the main 
heads of this latest program of procedural 
teform, omitting the full explanatory dis- 
cussion :— 


Principles of Practice Reform 





I. A practice act should deal only with 
the general features of procedure and prescribe 
the general lines to be followed, .leaving 
details to be fixed by rules of court, which 
the courts may change from time to time as 
actual experience of their application and 
operation dictates. 

II. In framing a practice act or rules 
thereunder, careful distinction should be 
made between rules of procedure intended 
solely to provide for the orderly dispatch 
of business, saving of time and maiuutenance 
of the dignity of tribunals, on the one hand, 
and rules of procedure intended to secure 
to all parties a fair opportunity to“meet the 
case against them and a full opportunity to 
present their own case, on the otherjhand; 
rulings on the former should be reviewable 
only for abuse of discretion, and nothing should 
depend onor be obtainable through the latter 
except the securing of such opportunity. 
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III. The sole office of pleadings should be 
to give notice to the respective parties of the 
claims, defenses and cross-demands asserted 
by their adversaries; the pleader should not 
be held to state all the elements of claim 
defense or cross-demand, but merely to 
apprise his adversary fairly of what such 
claim, defense or cross-demand is to be. 

IV. No cause, proceeding or appeal should 
be dismissed, rejected or thrown out solely 
because brought in or taken to the wrong 
court or wrong venue, but if there is one where 
it may be brought or prosecuted, it should be 
transferred thereto and go on there, all prior 
proceedings being saved. 

V. The equitable principle of complete 
disposition of the entire controversy between 
the parties should be extended to its full 
extent and applied to every type of proceeding. 

(1) The courts should have power and 
it should be their duty in every sort of cause 
or proceeding to grant any relief or allow 
any defense or cross-demand which the 
facts shown and the substantive law may 
require. 

(2) No cause or proceeding should fail 
or be dismissed for want of necessary par- 
ties or for non-joinder of parties, but pro- 
vision should be made to bring them in. 

(3) Joinder of all parties proper to a 
complete disposition of the entire contro- 
versy should be allowed in every sort of 
cause, and at every stage thereof, even 
though they are not all interested in the 
entire controversy. 

(4) Courts should have power in all pro- 
ceedings to render such judgment against 
such parties before it as’ the case made 
requires in point of substantive law, to render 
different judgments against different parties 
or in favor of some and against others, 
whether on the same side of the cause or not, 
and to dismiss some and grant relief to or 
against others, imposing costs in case of 
misjoinder or unnecessary joinder upon the 
party or parties responsible therefor. 

VI. So far as possible, all questions of 
fact should be disposed of finally upon one 
trial—To give effect to this principle, four 
propositions may be suggested :— 

(1) Questions of law conclusive of the 
controversy or of some part thereof should 
be reserved and a verdict should be taken 
subject thereto, if the questions are at all 
doubtful, with power in the court and in 
any other court to which the cause may be 
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taken on appeal, to enter judgment, either 
upon the verdict or upon the point reserved, 
as its judgment upon such point reserved 
may require. 

(2) In case a new trial is granted, it should 
only be a new trial of the question or questions 
with respect to which the verdict or decision 
is found to be wrong, if separable. 

(3) Wherever a different measure of relief 
or measure of damages must be applied 
depending upon which view of a doubtful 
question of law is taken ultimately, the trial 
court should have power and it should be 
its duty to submit the cause to the jury upon 
each alternative and take its verdict thereon, 
with power in the trial court and in any court 
to which the cause may be taken, on appeal, 
to render judgment upon the one which its 
decision of the point of law involved may 
require. 

(4) Any court to which the cause is taken 
on appeal should have power to take addi- 
tional evidence, by affidavit, deposition or 
reference to a master, for the purpose of 
sustaining a verdict or judgment whenever 
the error complained of is lack of proof of 
some matter capable of proof by record or 
other incontrovertible evidence, defective 
certification or failure to lay the proper 
foundation for evidence which can, in fact, 
without involving some question for a jury, 
be shown to be competent. 

VII. No judgment should be set aside or 
new trial granted for error as to any matter 
not involving the substantive law or the facts, 
that is for error as to any matter of procedure, 
unless it shall appear to the court that the 
error complained of has resulted in a miscar- 
riage of justice. 

VIII. So far as they merely reiterate 
objections already made and ruled upon, 
exceptions should be abolished; it should 
be enough that due objection was interposed 
at the time the ruling in question was made. 

IX. An appeal should be treated as a 
motion for a rehearing or new trial or for 
vacation or modification of the order or 
judgment complained of, as the cause may 
require, before another tribunal. And 
corollary,— 

Upon any appeal, in any sort of cause, the 
court should have full power to make what- 
ever order the whole case and complete justice 
in accord with substantive law may require, 
without remand, unless a new trial becomes 
necessary. 
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Reasons for Retaining the Death Penalty 


A JUDICIAL discussion of the effect of 
the death penalty on homicide is given 
by Arthur MacDonald, Honorary President 
of the Third International Congress of Crimi- 
nal Anthropology, in a recent number of 
the American Journal of Sociology. Mr. Mac- 
donald considers a wide range of statistics 
from different countries, and his conclusion is 
that the death penalty has a deterrent effect 
on the crime of homicide and ‘“‘gives a firmness 
to the execution of all the laws by a sort of 
radiation.” To quote from the author’s 
own recapitulation :— 


“(1) Historically the death penalty has 
been enforced less and less until it has ceased 
to exist in many countries. (2) The import- 
ance of the death penalty has been over- 
estimated. (3) It is important mainly because 
it has been made to seem so to the public. 
(4) From a criminological point of view it is 
of subordinate significance. (5) The death 
penalty is not a question of sentiment, but 
of fact. (6) Whether the death penalty 
lessens crime (especially murder) or not, 
cannot as yet be demonstrated by statistics, 
because: (a) facts as to murders are not 
as yet adequately collected; (6) and, if they 
were, the question could not be determined 
without comprehensive statistics of all forms 
of crime; (c) and, were such data obtained, 
it is doubtful if the question could be settled 
as a general proposition on account of the 
various conditions in different countries. 
(d) But in certain localities at certain periods 
the death penalty has been shown with great 
probability to lessen certain forms of crime 
and, therefore, the probability of this effect 
has been increased for different countries 
under similar conditions. (7) The fact that 
murders and other crimes of violence have 
decreased, after abolishment of death penalty, 
does not show that this was the cause of such 
decrease, for: (a) most murders are probably 
due to miserable and often desperate con- 
ditions, as shown in England; (b) many 
murders and especially crimes of violence 
(as certain kinds of assaults) are due to 
alcoholism. (8) The conclusion is that from a 
Statistical point of view it is probable that 
the death penalty tends to lessen certain forms 


of crime. (9) As statistics are not adequate 
to demonstrate with certainty the influence 
of the death penalty, the next best source 
upon which to depend is the opinion of those 
having long experience in dealing directly 
with criminals. This opinion favors the 
maintenance of the death penalty. (10) 
Criminals themselves in their own organiza- 
tions for plunder make death the most frequent 
form of punishment. (11) The most astute 
criminals, as robbers and bank breakers, 
have often said that they prefer to operate 
where there is no possibility of suffering the 
death penalty. (12) Arguments against the 
death penalty are generally theoretical, and 
frequently sentimental. (13) Such arguments 
have little weight from the scientific point of 
view. (14) But since these arguments are 
so frequently advanced, a few will be briefly 
noted: It is said the death penalty is a relic 
of barbarism, or a legal murder, or shock 
to the moral sense of the community, etc. 
Such objections show a disproportion in 
sentiment, for, while there is abundant sym- 
pathy manifested for the very few guilty 
murderers executed, there seems to be little 
or no sympathy for the hundreds of innocent 
victims often brutally murdered. The in- 
justice of such sentiment is often so great 
as to be pathological. (15) The fact that 
the death penalty has gradually ceased to be 
executed is no reason why it should cease 
altogether. (16) The death penalty makes it 
certain that the criminal cannot take the life 
of another. Frequently those executed have 
killed more than one person. (17) The death 
penalty gives a firmness to the execution of 
all the laws by a sort of radiation. (18) 
Robbers, thieves, and assaulters committing 
crimes subject to life imprisonment (where 
there is no capital punishment) are encouraged 
to make sure of killing their victims, for this 
additional crime would rid them of a danger- 
ous witness, without increasing their punish- 
ment. (19) Also a man imprisoned for life 
could kill his keepers without further punish- 
ment. (20) The unnecessary and injurious 
notoriety given to executions by the press 
should not be allowed, thus avoiding a serious 
but unnecessary objection to the death 


penalty.” 
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Reviews of Books 


MR. GALSWORTHY’S PLAY “JUSTICE,” 
AND ITS CRITICISM OF CRIMINAL 
ADMINISTRATION 
Justice: A Tragedy in Four Acts. By John 
Galsworthy. Charles Scribner’s Sons, New York. 

pp. 109. (60 cts. net.) 

E have awaited with great interest the 

complete text of Mr. John Galsworthy’s 
play called “Justice,” which was first pro- 
duced at Mr. Frohman’s Repertory Theatre in 
London last winter and is credited with hav- 
ing made so deep an impression on the mind 
of Mr. Winston Churchill as to have led that 
cabinet minister to turn his attention to needed 
reforms in the English penal system. The 
play has now appeared in two installments in 
the American Magazine, and has also been 
issued in book form by a leading New York 
publishing firm. It is a literary masterpiece 
of great power and beauty, but in this 


particular place we are less concerned with 
its literary merits than with its bearing on 
legal problems of the day. 

Stripped of sentiment and stated briefly 


in the baldest matter-of-fact language, the 
story is that of a young man of twenty-three 
who becomes attached to a wife and mother 
several years his senior, who is maltreated by 
a brutal husband and finds herself forced to 
leave him. The young man, Falder, plans 
to aid her to effect an escape from London. 
The date is set and there are no funds for the 
journey, so Falder out of infatuation and pity 
succumbs to temptation, and raises a cheque 
belonging to the solicitors by whom he is 
employed from nine to ninety pounds. The 
defalcation is discovered, pleas for leniency 
on his behalf count for nothing with the head 
of the firm, and he is prosecuted, convicted, 
and sentenced to three years’ imprisonment. 
He emerges from prison broken in spirit, and 
distrusting society, and, discouraged in finding 
work, applies to his old employers for a posi- 
tion. He seems on the point of getting a 
fresh start, when the police come to claim him 
for forging a reference and for failure to report 
himself on his ticket-of-leave, when he hurls 
himself from a window and dies before the 
eyes of the woman to whom he has been 
faithful to the end. 

It is possible to conceive of this play only 
as written with one purpose, that of arraign- 
ing the system of criminal justice as admin- 


istered in England. And the question that 
instantly arises is whether this arraignment 
is fair—whether the writer has been actuated 
by inordinate sentimentalism, in singling out 
for exposure conditions wholly exceptional 
and not characteristic of the twentieth cen- 
tury, or he has simply sought to portray truth- 
fully, with unprejudiced fidelity to facts, 
glaring defects in the present system of admin- 
istering justice. We confess that we took up 
this play with suspicion, fearing that it exag- 
gerated evils of the day and embodied little 
criticism of real value. But on reading it we 
were forced to give Mr. Galsworthy, despite 
the radicalism associated with some of his 
previous work, credit for having endeavored 
to be wholly truthful and sensible in the 
treatment of his subject. 

In naming this “‘a story of guiltless crime,” 
Mr. Galsworthy may be ill-advised. The 
altering of a cheque is a serious matter under 
any circumstances, and it cannot be justified 
even by the feeling, on the part of the culprit, 
that such an act is necessary for the relief of 
human suffering. There is nothing morally 
wrong in the relations of Falder and Mrs. 
Honeywill. That woman, if not legally 
divorced, has been naturally divorced by her 
husband’s repudiation of most sacred obliga- 
tions, and Falder’s infatuation is not to be 
treated with abhorrence. But his breach of 
his employers’ confidence is not on that 
account to be excused, and there is no injus- 
tice or inhumanity in their allowing the law 
to take its course. When all the circumstances 
are taken into consideration, however, Falder’s 
offense is one calling only for a mild punish- 
ment. It was committed under the influence 
of a delusion which prevented him from 
clearly distinguishing between right and 
wrong, and he should not so much be punished 
for his wrongdoing as made to feel the arm of 
the law so that he will be deterred from a 
repetition of the offense. It is an instance 
not of “guiltless crime,” but of petty crime, 
and a nominal penalty would afford all the 
protection that society requires. Falder, then, 
should have had not three years in prison, but 
thirty days. But Falder is at least relatively 
innocent, and Mr. Galsworthy cannot be 
charged with sentimentality in finding some- 
thing of the heroic in his very frailty. 

There is nothing improbable or untrue to 
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life in the visitation of so severe a punishment 
upon Falder. The court was without power 
to quash the proceedings or to direct a ver- 
dict of acquittal, and every possible legal 
defense was utilized by his counsel. Here, 
then, Mr. Galsworthy accomplishes his first 
powerful stroke. He shows the machinery 
of justice to be too clumsy in its construction, 
too far short of the perfection of a delicate 
mechanism, to deal out a just punishment to 
this offender. It is not the judge who errs 
but the law that falls short. The playwright 
has thus put his finger on one of the weakest 
spots in the present administration of justice, 
its failure to make the punishment fit the 
crime when the crime is an extraordinary one 
and calls for unusual measures. 

What follows is a pitiless exposure of grave 
defects of penal administration. The gov- 
ernor of the prison is a humane man, but he is 
the helpless tool of a barbarous system, and 
he can do nothing in the way of dealing with 
individual cases on their merits. Even the 
prison physician is so much a slave of the 
system that he fails to see that Falder is 
experiencing the sufferings of an acutely nerv- 
ous organization and is being destroyed in 
body and soul despite the fact that his weight 
and pulse are satisfactory. Here Mr. Gals- 
worthy gets in his second powerful stroke. 
The awfulness of Falder’s punishment, its 
inhuman brutality, make a most eloquent 
appeal for more scientific methods of prison 
discipline, for the proper classification of 
prisoners, and for the special treatment of 
first offenders and of offenders of a higher 
moral type. The evils portrayed may not be 
found prevailing in such terrible form in our 
more progressive institutions, but they are 
assuredly characteristic of a régime that a 
large part of the world still looks upon as 
civilized. 

Mr. Galsworthy’s tragic play is thus dis- 
‘tinctly wholesome in its candor and sincerity. 
Its lesson, to be sure, may be misinterpreted, 
by some as a needlessly radical attack, by 
others as a basis for foolish sentimentalizing, 
but those who study it in a spirit of candor 
will find in it an accurate presentation, with- 
out exaggeration on, of glaring evils in criminal 
administration which cry to heaven for prompt 
and effective remedies. 


STREET RAILWAY REPORTS 


Street Railway Reports Annotated. Vol. VI; 
Teporting the electric railway and street railway 


decisions of the federal and state courts in the 
United States. By Melvin Bender and Harold J. 
Hinman, of the Albany bar. Matthew Bender & 
Co., Albany. Pp. xxxvii+ 865+ 44 (index). ($5) 
HE subject of street railway law has be- 
come an important one, differentiating 
itself from the law of public service corpora- 
tions in general, and the merit of this set 
of reports is generally conceded. The new 
volume brings the series down to date, and 
will be found to cover the field of important 
federal and state decisions with sufficient 
comprehensiveness, while the high standard 
of the copious annotations of earlier volumes 
seems to be well maintained. No important 
subjects treated in recent decisions appear 
to have been overlooked. The law of negli- 
gence, in its countless phases, naturally 
comes in for the principal share of attention, 
but the public obligations of street railways 
and the rights of passengers, the effect of 
municipal ordinances, and the rights acquired 
under franchises and leases, receive such 
space as they deserve. The full reports 
which make up the bulk of the volume are 
followed by a section given up to ‘Cases 
not reported in full,” in which the statement 
of each case is extended enough to show the 
facts in detail and the rulings of law upon 
those facts. The annotations, in the form 
of essays on special topics appended to 
nearly every case reported, show the same 
care and utility as those of former volumes. 
The index-digest is a practical feature. 


NOTES 


The report of the twelfth annual meeting of the 
Colorado Bar Association, held at Colorado Springs 
Sept. 3 and 4, 1909, now issued, contains the follow- 
ing papers: President’s address, by Wilbur F. Stone; 
“‘Lynching,”’ by Charles C. Butler; ‘The Autonomy 
of Cities under the Colorado Constitution,’’ by 
Henry C. Hall; and “Third Degree Outrages,”” by 
Harry Eugene Kelly. 

The address delivered by W. O. Hart, Esq., of the 
Commissioners on Uniform State Laws from Louisi- 
ana, before the fifth annual Health Conference of 
his own state last June, on “Vital Statistics,’”’ has 
been issued in pamphlet form. It contains a strong 
argument for the adoption of a uniform law on the 
subject of the registration of births and deaths, 
and a draft of a model statute is appended. 

The federal corporation tax law was unfavorably 
criticized in the address of Hon. Thomas H. Somer- 
ville, president of the Mississippi State Bar Associa- 
tion, at the last annual meeting, and Hon. Wilson L. 
Hemingway of Little Rock, Ark., in the annual 
address, discussed with learning and candor the 
relation between the powers of the state and those 
of the nation to regulate the problems of commerce 
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and business. These two able papers appear in the 
Report now published, which also contains these 
papers: “‘Some Suggestions as to the Propriety of 
Blending Law and Equity in Mississippi,” by R. B. 
Campbell; “The Unequal Application of Our 
Criminal Laws,’”’ by Gerard Brandon; and “Uni- 
formity of Legislation,” by W. O. Hart of New 
Orleans. 


BOOKS RECEIVED 


RECEIPT of the following books is ac- 
knowledged :— 


World Corporation. By King C. Gillette, Dis- 
coverer of the Principles and Inventor of the 
System of ‘‘World Corporation.” New England 
News Co., Boston. Pp. 240. ($1.) 

Review of Legislation 1907-8. New York State 
Library, Legislation 39. Edited by Clarence B. 
Lester, Legislative Reference Librarian. Univer- 
sity of the State of New York, Albany. Pp. 465+ 9 
(index). (25 cts., paper.) 

The Intimate Life of Alexander Hamilton; based 
chiefly upon original family letters and other docu- 
ments, many of which have never been published. 
By Allan McLane Hamilton. With illustrations 
and facsimiles. Charles Scribner’s Sons, New York. 


Pp. xii+ 431+ 44 (appendices) + 7 (index). ($3.50 
net.) 

The Elements of Jurisprudence. By Thomas 
Erskine Holland, K.C., of Lincoln’s Inn, Chichele 
Professor of International Law and Diplomacy, 
D. C. L. and Fellow of All Souls College, Oxford, 
llth edition. Oxford University Press, American 
Branch, New York. Pp. xxv+ 427+ 23 (index). 
($2.50. ) 

Questioned Documents; a study of questioned 
documents, with an outline of methods by which 
the facts may be discovered and shown. By Albert 
S. Osborn, Examiner of Questioned Documents, 
with an introduction by Prof. John H. Wigmore, 
author of “‘Wigmore on Evidence.” Illustrated. 
Lawyers’ Co-operative Publishing Co., Rochester. 
Pp. xxiv+ 475+ 10 (appendix and bibliography) 
+13 (index). 

Contracts in Engineering: the interpretation and 
writing of engineering-commercial agreements; an 
elementary text-book for students in engineering, 
engineers, contractors and business men. By 
James Irwin Tucker, B.S., LL.B., member Boston 
Society of Civil Engineers, and Assistant Profes- 
sor in Civil Engineering at Tufts College. First 
edition. McGraw-Hill Book Co., New York. 
Pp. xii+ 274+ 19 (appendix) + 14 (index). ($3 
net.) 
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Articles on Topics of Legal Science 
and Related Subjects 
Anarchism. See Socialism. 


Banking and Ourrency. ‘Proposals for 
Strengthening the National ‘Banking System, 
Il.” By O. M. W. Sprague. Quarterly 
Journal of Economics, v. 24, p. 634 (Aug.). 

Continued from article in February number 
(22 Green Bag 227). The present practice of 
paying interest on bankers’ deposits is viewed 
as the fundamental cause of elasticity, and 
of the lack of any reserve of lending power 
in our banking system. An asset currency 
of limited volume is proposed as a solution. 

Bankruptcy. See Fraudulent Conveyances, 
Subrogation. 

Children’s Courts. ‘Judicial Disregard 
of Law.” Editorial. Survey, v. 25, p. 10 
(Oct. 1). 

The Chief Justice of the Court of Special 
Sessions in New York is criticized for having 
continued in the Manhattan Children’s Court 
the system of my sy 4 rotation of judges. 
The Chief Justice is charged with violation 
of the spirit if not of the letter of the statute 
(Laws of 1910, ch. 659, s. 14). 


Conservation of Natural Resources. “The 
Public and the Conservation Policy.” By 
J. R. McKee. North American Review, 
v. 192, p. 493 (Oct.). 


This writer addresses himself to pointing 
out absurdities in the government’s adminis- 
tration of its forest and water-power conserva- 
tion policies. He pleads for less hysteria and 
more common sense in dealing with the 
problems of conservation. This paper was 
read before the National Electric Light 
Association at its thirty-third convention 
held at St. Louis, Missouri, May 26, 1910. 

“How to Control Forest Fires.” By 
Clarence T. Johnston. Editorial Review, 
v. 3, p. 988 (Oct.). 

The State Engineer of Wyoming asserts that 
too much federal control has been inflicted 
upon the Western states during the last 
decade, and that settlement of the mountain- 
ous districts offers the only remedy, the settlers 
being held responsible for themselves and 
their property. 

“Address Before the National Conserva- 
tion Congress.” By President Taft. Popular 
Science Monthly, v. 77, p. 313 (Oct.). 


Criminal Insanity. ‘‘Tests of Criminal 
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Responsibility of the Insane.” By Prof. 
Edwin R. Reedy, Northwestern University- 
1 Journal of Criminal Law and Criminology 


304 (Sept.). 

This is a most satisfying review of the 

wth of the law of the criminal responsi- 
Biity of the insane since the eighteenth 
century, and analysis of pos les involved 
jn current applications of the legal defense 
of insanity. The writer shows how the 
“irresistible impulse’ theory has been mis- 
understood. Criminal intent is not a constant 
quatity, and mental conditions that negative 
criminal intent in one case may not in another. 
The legal inquiry should be, ‘‘Did the defend- 
ant, while suffering from this particular form 
of mental disorder, commit an act with the 
intent required by the particular crime 
charged?” The physician alone can deter- 
mine the defendant’s mental state, and the 
judge and jury will decide whether this 
mental state justifies conviction of the crime 


charged. 
Criminal Law. See Criminal Insanity. 


Criminal Statistics. ‘Report of Committee 
on Statistics of Crime.” By John Koren, 
chairman. 1 Journal of Criminal Law and 
Criminology 417 (Sept.). 

This is a most valuable yn The 

se of criminal statistics is ably set forth, 
and just what such statistics should show 
is explained with much minuteness. Recom- 
mendations for minimum requiremen s for 
court records in criminal cases and for legisla- 
tion a to a central state office 
are offered. There is an exceedingly practical 


yon summarizing, by states, the system 
of criminal statistics now prevailing, and 
succinctly pointing out their defects. 


“Has Crime Increased in the United States 


Since 1880?” By Prof. Charles A. Ellwood, 
University of Missouri. 1 Journal of Criminal 
Law and Criminology 378 (Sept.). 

Devoted to a close critical scrutiny of 
Statistics from which it is not easy to draw 
useful conclusions. The deduction is drawn 
that serious crime did increase from 1880 
to 1904, but that the increace apparently 
took place mainly before 1895. “But we 
are not warranted in concluding that there 
has been no increase since 1895, on account 
of the increasing use of probation and parole 
and on account of increasing leniency and 
possibly the increasing inefficiency of our 
criminal law and our criminal courts as 
instruments for the repression and cure of 
crime. Perhaps even more must we conclude 
from this study that our statistics of crime 
are utterly inadequate for scientific purposes, 
and that a first step in the study of crime 
in this country should be to secure the collec- 
tion of more adequate statistics, either by 
the Census Bureau or by the Department 
of Justice.” 


Criminology. ‘The Habitual Drunkard.” 
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By Bailey B. Burritt. 
(Oct. 1). 

Many evils of the present system of ad- 
ministering justice are pointed out. The 
author declares, for example, that a short 
sentence accomplishes nothing, and that 
in nearly all the states there is no provision 
for institutions to which an inebriate can be 
committed for treatment. 

See Criminal Law, Criminal Statistics, 
Juvenile Delinquency, Penology. 

Discharged Prisoners. ‘Treatment of the 
Released Prisoner.” By Amos W. Butler, 
President of the American Prison Association. 
1 Journal of Criminal Law and Criminology 
403 (Sept.). 

Treating of release and rehabilitation, and 
their various forms. The operation of the 
systems of various states is pointed out, and 
the chief philanthropical agencies which 
seek to aid the discharged prisoner are in- 
dicated. The workings of the parole system 
and indeterminate sentence in Indiana re- 
ceive some attention. Results show that the 
discharged prisoner can be aided, and what 
is now necessary is to educate the public 
to appreciate how much more can be accom- 
plished by wisely directed effort. 

Equity Jurisdiction. ‘‘A Glance at Equity 
Jurisdiction in Certain Lines, and at the 
Question Whether it is Duly Appreciated.” 
By Thomas Dent. 71 Central Law Journal 
203 (Sept. 23). 

This is a critical discussion of the case of 
Strawn v. Trustees of the Jacksonville Female 
Academy, 240 Ill. 111, involving the jurisdic- 
tion of probate and chancery courts in deter- 
mining the effect of a devise in a will. The 
writer, urging his criticisms with admirable 
moderation and with a skill worthy of atten- 
tion, emphasizes the importance of breadth 
of view on the part of chancellors in determin- 
ing the bounds of a jurisdiction which local 
eaibusate are only too apt to lop off. 

Evidence. ‘Shall the Legal Presumption 
of Innocence be Regarded, by the Jury, as 
Evidence.”” By Melville Peck. 16 Virginia 
Law Register 340 (Sept.). 

Greenleaf answers this question in the 
affirmative, Wigmore in the negative. The 
writer submits that ‘“‘Greenleaf is right and 
that Thayer, Wigmore, and the Elliotts have 
made criticisms without sufficient foundation.” 

Family Relations. See Juvenile Delin- 
quency. 

Fisheries Arbitration. 
Award.” By W. T. Stead. 
v. 69, p. 699 (Sept. 29). 

A lucid summing up of the main features 
of the award, with an interesting résumé 
of the conduct of this arbitration at The 
Hague. 


Survey, v. 25, p. 25 


“The Fisheries 
Independent, 


t 
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Fraudulent Conveyances. ‘The Appli- 
cation of the Statute Against Conveyances 
in Fraud of Creditors to Tort Claims.” By 
Frank C. McKinney. 22 Bench and Bar 96 
(Sept.). 

A tort claimant is found to be within the 
protection of the New York statute. His 
exact rights are considered at length. The 
discussion is mainly directed to the New York 
statute, but the doctrines laid down are 
prevalent in many other states. 

Government. ‘The New Politics; the 
Issues.’’ By William Garrott Brown. North 
American Review, v. 192, p. 436 (Oct.). 

See p. 658 infra. 

Egypt. “Shall Egypt Have a Constitution?” 
By Pelham Edgar. Fortnightly Review, v. 88, 
p. 404 (Sept.). 

The writer believes that the administration 
of Egypt since the Earl of Cromer’s retire- 
ment has been too lenient, and that Sir Eldon 
Gorst should be relieved of his duties and 
firmer measures applied. 

“The British in Egypt.” By Max Monte- 
sole. Fortnightly Review, v. 88, p. 412 (Sept.). 

This author does not advocate greater 
firmness, as the means of allaying political 
unrest in Egypt, but thinks the British 
administration of that country should be 
“firm of purpose but flexible in methods, 
neither over-zealous or strictly logical.” 

India. ‘‘What Does India Want Politi- 
cally?” By Saint Nihal Singh. Fortnightly 
Review, v. 88, p. 425 (Sept.). 

A plea for autonomous institutions in 
India. 

Ireland. ‘Nationalism and Nationality 
in Ireland—I.” By Col. Henry Pilkington, 
C. B. Contemporary Review,’v. 98, p. 300 
(Sept.). 

“What Ireland Wants.” By John E. 
Redmond. McClure’s, v. 35, p. 691 (Oct.). 

Russia. ‘‘The Reaction in Russia, III, 
The Laws, the Courts, and the Prisons.” 
By George Kennan. Century, v. 80, p. 925 
(Oct.). 

Treating of the deprivation of legal rights 
by administrative process. 

See Conservation of Natural Resources, 
Nomination Reform, Public Health, Scientific 
Progress, Shipping Subsidies, Socialism. 

Immigration. ‘‘What is the Matter with 
the Asiatic?” By J. Liddell Kelly. West- 
minster Review, v. 174, p. 292 (Sept.). 

The writer answers the question by saying 
that nothing is the matter with the Asiatic 
races, on their own soil, but the English have 
commenced a one’, process, and the 
Asiatic will not blend. The British battering 
of the walls of exclusion in Asia has led to the 
“yellow agony” of Australia, the Hindu 


nuisance in South Africa, and the Japanese 
menace on the Pacific coast of Canada. 
Anti-alien legislation is a necessity. 

Insanity. See Criminal Insanity. 

International Politics. “Japan’s Absorp- 
tion of Korea.” By William Elliot Griffis. 
North American Review, v. 192, p. 516 (Oct.). 

“Asia for the Japanese.’”’ By Saint Nihal 
Singh. Contemporary Review, v. 98, p. 341 
(Sept.). 

Interstate Commerce. See Rate Regula- 
tion. 

Jury Trials. “Directing Verdicts.” By 
Samuel C. Graham. 16 Virginia Law 
Register 401 (Oct.). 

“In conclusion it may be said, with the 
approval of the bench, and majority of the 
bar, that the present practice of imposing 
upon the jury instructions almost without 
limit, often irreconcilable to the lay mind, 
causes more mistrials and unjust results than 
any other element of the trial, and more 
reversals, and that any legitimate act upon 
the part of courts that will tend to remedy 
this should be encouraged and upheld.” 

Juvenile Delinquency. ‘The Instability 
of the Family as a Cause of Child Dependence 
and Delinquency.” By Prof. Charles A. 
Ellwood. Survey, v. 24, p. 886 (Sept. 24). 

Professor Ellwood here states the results 
of his investigation of the relation between 
child dependence and divorce or desertion. 
He does not claim scientific value for con- 
clusions gleamed from not altogether satis- 
factory data. By writing to a large number 
of institutions, however, he was able to 
secure statistics which support the belief 
that a very substantial proportion of juvenile 
dependence and delinquency is due to the 
destruction of homes by desertion or divorce. 
Inquiries sent out to reformatories, orphan- 
ages, and similar institutions showed the 
proportion of children with such antecedents 
to be somewhere round thirty per cent of the 
total number, and nearly as great as that of 
the children from homes broken by the death 
of one or both parents. He therefore thinks 
that a scientific investigation of the problem 
under the auspices of such an agency as the 
Russell Sage Foundation would be profitable. 


Labor Regulation. ‘Compulsory Arbitra- 
tion in New Zealand.” By James E. Le- 
Rossignol and William D. Stewart. Quarterly 
Journal of Economics, v. 24, p. 660 (Aug.). 

The practical workings of compulsory 
arbitration in New Zealand furnish the 
subject for an extended and minute study. 
“It is not easy to show that compulsory 
arbitration has greatly benefited the workers 
of the Colony.”” The workers are not entirely 
satisfied with the act, and some of them 
complain that it is administered with par- 
tiality toward the employer. 
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Marriage and Divorce. “Divorce for 


the Poor.” By Stephen Reynolds. Fort- 
nightly Review, v. 88, p. 487 (Sept.). 

See Juvenile Delinquency. 

Nomination Reform. “The Spirit of 


Democracy; XI, In Government—Who 
Should Govern?’’ By Lyman Abbott. Out- 
look, v. 96, p. 71 (Sept. 10). 


Dr. Abbott considers the plan for nomina- 
tion reform urged by Governor Hughes on 
the Legislature of New York State to be more 
likely than any other yet Bo ge to secure 
party organization and efficiency and at the 
same time to put nominations under demo- 
cratic control. 


Old Age Pensions. 
Schemes: A Criticism and a Program.” By 
F. Spencer Baldwin. Quarterly Journal of 
Economics, v. 24, p. 713 (Aug.). 


The writer was secretary of the Massachu- 
setts Commission which recently, after a 
careful study, reported adversely on old age 
pensions, and he has utilized much of the 
material gathered by the Commission in its 
investigations. His legislative program con- 
templates: (1) the establishment of retire- 
ment systems for public employees based on 
the principle of contribution by such em- 
ployees; (2) the institution of contributory 
fetirement systems by corporations and 
large employers; (3) extension of the agencies, 
ae and private, affording opportunity 
or old age insurance; (4) prevention of 
needless old age disability; (5) establishment 
of state commissions to furnish information 
and advice to employers and employees and 
to direct the appropriate agencies. 


Penology. ‘‘Adult Probation, Parole, and 
Suspended Sentence.’’ Report of Committee 
C of the American Institute of Criminal Law 
and Criminology, Wilfred Bolster, chairman. 
1 Journal of Criminal Law and Criminology 
438 (Sept.). 


Probation methods here receive extended 
and illuminating discussion. The committee 
finds the results of such methods, ‘‘for lack 
of data, not yet capable of scientific and 
accurate statement.” But the system seems 
to have accomplished a large saving in the 
cost of maintenance of penal institutions, 
and the prevention of waste in productive 
power and of the burden of supporting con- 
victs is ‘of still greater economic value.” 
The following conclusions are offered :— 


“1. We ~ igen of adult probation when 
coupled with thorough supervision by com- 
petent officers and when applied consistentl 
with public safety to those cases in which 
there is a reasonable prospect of reform. 


“2. We approve of the suspension of sen- 
tences to imprisonment when coupled with 
like supervision and limitations. 


“3. We approve of a wider use of the 


“Old Age Pension 
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suspended sentence of fine to avoid the 
alternative of imprisonment for non-payment. 


“4. We approve of state supervision of 
probation and parole work. 


“5. We recommend securing intensive 
studies of probation and parole methods and 
results.” 

“Anglo-American Philosophies of Penal 
Law; II, Punitive Justice.” By Prof. 
Westel Woodbury Willoughby, Johns Hopkins 
University. 1 Journal of Criminal Law and 
Criminology 354 (Sept.). 

This discussion, extracted from chapter X 
of Prof. Willoughby’s ‘‘Social Justice,” is 
very thorough in its examination of the 
retributive theory of punishment, and that 
subject has probably never been treated with 
keener analysis. The alternative theories, 
which are classed as ‘‘utilitarian,’’ namely, 
the preventive, deterrent, reformative, and 
educative theories, are declared to overlap, 
and do not come in for the same minute dis- 
cussion. The review of notable theories of 
penology is broad inits range. This production 
is a most valuable statement of the principles 
which should underlie punishment, and 
embodies up-to-date conclusions of penal 
philosophy. 

“Criminal Law Reform.” By Frank H, 
Norcross, Chief Justice of the Supreme 
Court of Nevada. 1 Journal of Criminal 
Law and Criminology 386 (Sept.). 

The reform of criminal procedure is here 
viewed as a less serious problem than that of 
so dealing with crime that the number of 
those in our criminal institutions will be 
diminished. ‘‘We should have a uniform 
system throughout the country both as to 
criminal procedure and as to methods of 
dealing with offenders against the law.” Till 
this comes about there will be a great deal 
of wasted effort. This writer is a firm be- 
liever in probation and parole, and he thinks 
that the probation system should be extended 
to adult offenders. 

“Justice.” A Play. By John Galsworthy. 
American Magazine, v. 70, p. 585 (Sept.), 
p. 819 (Oct.). 

This is Mr. Galsworthy’s play written for 
the purpose of illustrating the inhumanity 
of the prevailing system of administering the 
criminal law. See p. 646 supra. 

See Children’s Courts, Criminology, Dis- 
charged Prisoners. 

Police Administration. ‘‘Principles of 
Police Administration.’”” By Richard Syl- 
vester, Chief of Police, Washington, D. C. 
1 Journal of Criminal Law and Criminology 
411 (Sept.). 

This is an admirable presentation of what 
can be accomplished, aside from the mere 

rfunctory performance of routine duties, 
S the police officer with an enlightened sense 
of his responsibilities to society. 
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Probation and Parole. See Penology. 

Procedure. ‘‘Some Principles of Practice 
Reform; Report for the American Bar 
Association’s Special Committee.’’ By Roscoe 
Pound. 71 Central Law Journal 221 (Sept. 30). 

See p. 643 supra. 

See Evidence, Jury Trials, Penology. 

Public Health. ‘‘The Owen Bill for the 
Establishment of a Federal Department of 
Health, and its Opponents.”” By S. Adolphus 
Knopf, M. D. Popular Science Monthly, 
v. 77, p. 373 (Oct.). 

A rational and vigorous defense of the 
proposal to establish a federal department 
of health. Written from a medical standpoint, 
it is more concerned with refuting pseudo- 
medical objections than with considering 
legal aspects of the question. 

Rate Regulation. ‘‘The Mann-Elkins Act, 
Amending the Act to Regulate Commerce.” 
By Frank Haigh Dixon. Quarterly Journal 
of Economics, v. 24, p. 593 (Aug.). 

Minutely describing the effect of the pro- 
visions of the new act. ‘Surely the people 
of the United States have placed upon this 
Commission a grave responsibility. Upon its 
wisdom and justice the people rely for a 
successful regulation of the interstate com- 
merce of this country.” 

“The Law and the Commuter.” By 
William L. Ransom. Editorial Review, v. 3, 
p. 1022 (Oct.). 

The author, a member of the New York 
legal firm headed * William M. Ivins, is 
counsel for several New Jersey commercial 
and commuters’ organizations, and has 
gleaned his facts first hand, and expresses 
the opinion that the effectual differentiation of 
the commutation rate, by courts of law, is 
a task calling for new and constructive prin- 
ciples. , 

“The Shipper’s Fight for Life, II.” By 
C. M. Keys. World’s Work, v. 20, p. 13555 
(Oct.). 

Dealing with the general subject of abuses 
of the rate-making power by the railways, 
and telling how special favors are still ob- 
tainable, though the rebate is officially dead. 


Scientific Progress. ‘‘A Supreme Court 
of Science.”” By Prof. J. Pease Norton, Yale 
University. Popular Science Monthly, v. 77, 
p. 396 (Oct.). 

Many issues which divide the country, 
says Prof. Pease Norton, are scientific in their 
nature. Such problems as that of vaccination 
can be solved only with the help of scientific 
experts. 

‘Who would not like to see a case brought 
against the custom of vaccination in a supreme 
court of science before a , ae jury consisting 
of twenty-five scientific and engineering 
experts drawn from the various walks of the 
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scientific professions? Let such a case be 
argued by legal counsel and all evidence 
introduced by experts on both sides be subject 
to cross-examination. In a com aratively 
short time and at a relatively onal expense, 
society would be in a position to know whether 
in the F pr ng of a jury of impartial experts 
trained to the weighing of real scientific facts 
the evidence justified the position that vac. 
cination is clearly efficacious.” 

Shipping Subsidies. “Our Only Constitu- 
tional Shipping Policy and the Compact for 
its Establishment.” By William W. Bates, 
Editorial Review, v. 3, p. 1008 (Oct.). 

The author contends that there was a 
shipping compact in the constitutional con- 
vention, and that this compact was violated 
by Congress by the act of 1828 “suspending” 
ship protection in the foreign trade. It is 
argued that this act was an abuse of the 
delegated power of Congress and contrary 
to the Constitution, which embodies a com- 
pact with the states for ‘‘navigation laws." 

Socialism. ‘‘The German Social Democ- 
racy.” By John William Perrin. North 
American Review, v. 192, p. 464 (Oct.). 

A short history of what ‘is without doubt 
not only the largest but the most thorougliy 
organized and efficiently led revolutionary 
body that the world has ever seen. It isa 
constant menace, not only to Germany but 
to the entire world.” 

(For further analysis of this movement the 
reader is referred to the Quarterly Review, 
v. 213, no. 424, p. 160.) 

“Two Modern Social Philosophies.” By 
Ernest L. Talbert. International Journal 
of Ethics, v. 21, p. 68 (Oct.). 

Socialism and anarchism are considered 
in a pees, read before the Western Philo- 
sophical Association at Iowa City last March. 
The author considers the weakness of both 
doctrines to result ‘‘from their philosophical 
and psychological antecedents,” and _ he 
advocates a consistent and comprehensive 
social psychology with which to combat them. 

Subrogation. ‘Subrogation of the Surety, 
in Virginia.” By C. R. McCorkle. 16 V#- 
ginia Law Register 321 (Sept.). 

Awarded the Edward Thompson Company 
prize in a competition open to the senior class 
of the Law School of the University of Vir- 
ginia. 

Tariff. ‘‘Free Trade in its Relation to 
Peace and War.” By the Right Hon. the 
Earl of Cromer. Nineteenth Century and 
After, v. 68, p. 381 (Sept.). 

“Reciprocity with Canada.” By Henry 
M. Whitney. Aiélantic, v. 106, p. 461 (Oct.). 

Uniformity of Laws. “States Declare for 
National Unity.” National Civic Federation 
Review. Uniform Legislation Number, Sept., 
1910. 














In a large number of the states councils 
have been formed to carry on the work of 
the National Civic Federation. This publica- 
tion furnishes detailed information regard- 
ing the movement, and prints the opinions 
of a large number of public men on the need 
of promoting uniformity in state and federal 
legislation. 

Wills and Administration. See Equity 
Jurisdiction. 

Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘The Judicial Career of Mr. 
Justice Moody.” By S. W. 14 Law Notes 106 
(Sept.). 

A review of the chief decisions of Mr. Justice 
Moody during his career on the bench of the 
Supreme Court. 

“Judson Harmon.” By Harry Brent 
Mackoy. Independent, v. 69, p. 694 (Sept. 29), 

“Reminiscences; II, The Founding of 
Cornell University and Introduction to 
Washington Society.”” By Goldwin Smith. 
McClure’s, v. 35, p. 628 (Oct.). 

“King Edward VII.” By Xavier Paoli. 
McClure’s v. 35, p. 641 (Oct.). 


Ferrer Trial. ‘‘The American Catholics 
and the Ferrer Trial.” McClure’s, v. 35, p. 
697 (Oct.). 


“An American Catholic’s View of the 
Ferrer Case.” By Andrew J. Shipman. 
McClure’s, v. 35, p. 704 (Oct.). 

“A Letter Regarding the Ferrer Case.” 
By William Archer. McClure’s, v. 35, p. 711. 

These three articles review the details of 
this most interesting trial, and a full report 
of Mr. Archer’s investigation is promised 
in the November and cember numbers. 
Among the documents consulted by Mr. 
Archer is the official report of the trial, 
which he calls ‘‘perhaps a unique document 
in the history of legal procedure.” 

Fiction. See Indians. 


History. ‘“‘A Diary of the Reconstruction 
Period; IX, The Impeachment of the Presi- 
dent.” By Gideon Welles. Aflantic, v. 106, 
p. 537 (Oct.). 

Indians. ‘The Law and the Indian.” 
By Elliott Flower. Aflantic, v. 106, p. 483 
(Oct.). 

There is pathos in this story, which repre- 
sents an Indian deprived of the use of his 
ancestral fishing grounds by the game laws. 
The material for the story was gathered from 
the official records of the state of Wisconsin. 


Mexico. ‘The Betrayal of a Nation.” By 
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E. Alexander Powell, F. R. G. S. American 
Magazine, v. 70, p. 717 (Oct.). 

Dealing with the powerful Cientifico group 
in Mexican politics and finance, and with its 
methods of securing special favors for its 
members. An utterly biased arraignment 
of those who are foremost in the patriotic 
service of Mexico. 

Liberia. ‘“‘The Liberian Problem.” By 
Sir Harry H. Johnston. Nineteenth Century 
and Afier, v. 68, p. 558 (Sept.). 

This leading authority on the African negro 
thinks that the best way out of the Liberian 
impasse would be by the raising of mone 
in the United States to pay off the 
Liberian debt. 

Party Politics. ‘‘The Collapse of the Taft 
Administration.” By Judson C. Welliver. 
Hampton's, v. 25, p. 419 (Oct.). 

This article is a manifesto of Insurgency, 
plainly prejudiced in its estimates. The 
writer is pessimistic regarding the prospect 
of the conservatives being able to build up a 
machine to secure control of the next Presi- 
dential convention. 

Pensions. ‘‘The Pension Carnival; I, 
Staining a Nation’s Honor-Roll with Pretense 
and Fraud.” By William Bayard Hale. 
World’s Work, v. 20, p. 18485 (Oct.). 


Political Corruption. ‘‘What a Few Men 
did in Pittsburg.” By Albert Jay Nock. 
American Magazine, v. 70, p. 808 (Oct.). 

The story of the uncovering and prosecution 
of graft in Pittsburg. 

Railways. ‘‘The Paying of the Bill.” By 
Charles Edward Russell. Hampton's, v. 25 
p. 507 (Oct.). 

A further installment in Mr. Russell’s 
discussion of alleged domination of California 
by the Southern Pacific. The road is here 
charged with violation of the Hepburn act, 
and with maintenance of unfair freight rates. 

Tariff. ‘‘The Mysteries and Cruelties of 
the Tariff.” By Ida M. Tarbell. American 
Magazine, v. 70, p. 735 (Oct.). 

a particularly with the effect of 
the tariff on wool on the ‘ultimate con- 
sumer.” 

Wall Street. ‘‘It; An Exposition of the 
Sovereign Political Power of Organized 
Business; II, Wall Street on Wall Street.” 
By Lincoln Steffens. Everybody's, v. 23, 
p. 449 (Oct.). 

A biased attempt to confute Wall Street 
bankers by means of their own language in 
interviews granted the author, and to show 
the evil power exercised by the money trust 
of the United States. 




















Latest Important Cases 


Conflict of Laws. Domicil in Foreign 
Country where Americans are Subject to Laws 
of their Own Land—Succession. Maine. 

Henry Cunningham abandoned his domicil 
of origin in Waldo, Me., and made his home, 
established his business, and had his head- 
quarters, from 1869 until the time of his death 
thirty-six years later, in Shanghai, China. 
The problem in Mather v. Cunningham, 74 
Atlantic Reporter 809, was, Can an American 
under any circumstances, acquire, as a matter 
of law, a domicil in the province of Shanghai, 
a place where, by treaty, American law is 
substituted for Chinese local laws? Counsel 
contended that the term domicil necessarily 
implies subjection and obedience to the local 
laws of the domicil, and that this cannot be 
said to be true of a residence in Shanghai, 
because its laws governing American citizens 
are extended by treaty instead of edict. 

The Supreme Judicial Court of Maine holds 
that as the ownership of the soil controls 
the establishment of all local laws, and with- 
out the consent of the sovereign no extra- 
territorial law can be enacted within an 
independent jurisdiction, or extended to it, 
the American law became the local law when 
the Emperor of China permitted Congress 
to extend it by treaty; that the fundamental 
idea of domicil does not depend upon any 
distinction with respect to the source of the 
law; that Chinese domicil gjves a decedent’s 
estate a fixed place of abode, and subjects 
it to the law governing the locality, and, 
whether American law or Chinese law, it is, 
nevertheless, the law of the place, as to 
American citizens. After a lengthy but well- 
reasoned and interesting opinion, the con- 
clusion of the court is that Cunningham 
acquired a domicil of choice in Shanghai. 

Contempt. Conspiracy to Obstruct Ad- 
ministration of Bankrupt’s Estate—Conceal- 
ment of Assets. U.S. 

Upon examination before a referee in 
bankruptcy, the original testimony of a 
witness, a brother-in-law of the bankrupt 
and unsuccessful in business, that he loaned 
$900 shortly after the bankruptcy to his 
niece, the bankrupt’s daughter, a girl of not 
more than nineteen years of age, in cash, to 
open a small store, was deliberately retracted 


at the same examination in the presence of 
the referee, and in answer to his questions; 
and on the following day, after evident 
pressure exerted on him during the adjoum.- 
ment to protect his relatives, such witness 
proceeded to retract his retraction of the day 
before, producing two checks purporting 
to show the payment, although he had never 
referred to that mode of payment previously, 
It was held in Matter of Bronstein (D. C., N, 
Y.), 24 Am. B. R. 524, that the inherent 
improbability of the first story, the con- 
science-stricken demeanor of the witness 
at his first retraction, and the pitiable ex- 
hibition which he made before the referee 
on his second retraction, were convincing 
evidence of a conspiracy to obstruct the 
administration of the Bankruptcy Act, and 
his conduct was punishable as a contempt 
of court. 

Husband and Wife. Foreign Contracts 
Enforceable in Country of the Forum When 
Not Against Public Policy— Negotiable In- 
struments. Wis. 

A note signed by a married woman as 
accommodation maker for her husband, 
which is valid in the place where made, is 
held in International Harvester Co. v. Mc- 
Adam (Wis.) 26 L.R.A.(N.S.) 774, to be 
enforceable against her in the courts of 
another state, although if made in the latter 
state it would have been void,—especially 
where the legislative policy of the forum 
negatives the idea that the granting to a 
married woman of full rights to contract 
involves anything inherently bad, since it is 
held that foreign contracts, to be unenforce- 
able in the country of the forum, must be 
injurious to the public welfare in the judg- 
ment of the courts thereof, or must have 
been prohibited by its legislature as_per- 
nicious. 

Juries. Juror Individually Responsible 
for Determination of Questions Submitted— 
No Duty to Make His Cojurors’ Opinion 
His Own. s 2 

In People v. Faber, decided by the New 
York Court of Appeals Oct. 4, judgment of 
conviction of murder in the first degree was 
reversed on the ground of misdirection of 
the jury. The trial court refused to give the 
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instructions asked for on behalf of the de- 


fendant :— 

“Defendant’s Counsel: I ask your honor 
to charge the jury that while it is the duty 
of each juror to discuss and consider the 
opinion of others, he must decide the case 
upon his own opinion of the evidence and 
upon his own judgment. 

“The Court: I shall not tell them that. 
I shall tell the juror that he should join with 
his cojurors and should make in some respect 
their opinion his own. 

“Defendant’s Counsel: I except. 


“The Court: If, after discussing with 
his fellow-jurors, he changes his mind, it 
is just what he ought to do if he can. I 
shall not advise a juryman to make himself 
a standard for everybody else. You never 
could accomplish anything that way. 


“Defendant’s Counsel: I except to the 
refusal of the Court to charge as requested 
and to the charge as made.” 


The Court of Appeals sustained the excep- 
tions, its opinion being rendered by Chase, J. 
To quote:— 

“Urging a jury to an agreement contrary 
to the individual opinion and judgment of 
one of the jurors may be coercion. The ver- 
dict of a jury should not be the general average 
of the views of its individual members, but 
the consensus of individual judgment. Every 
juror takes an oath that is individual, and 
that puts upon him as an individual the 
responsibility of correctly determining the 
matters submitted. He is a member of the 
body of twelve men, but he acts individually 
and is alone answerable to his conscience. 

Brewer, J., in State v. Dydee (17 Kansas 
462), was quoted as expressing the same 
thought: “A verdict is an expression of the con- 
currence of individual judgment rather than 
the product of mixed thoughts.” (Reported 
in N. Y. Law Jour., Oct. 11.) 


Marriage and Divorce. Nevada Divorce 
Invalid in New York—Jurisdiction—Do- 
micil. > 2 


Mrs. Marion Briggs Catlin married George 
L. Catlin in 1900 in Jersey City. In August, 
1909, she was advised by her doctor to go 
to some higher climate for her health. She 
had made up her mind previously to go West 
and get a divorce and went to Reno, Nevada, 
in November, 1909. The Nevada statute 


requires six months’ residence, and she com- 
menced suit May 16, 1910, obtaining judgment 
by default on July 25, 1910. She thereupon 
left Nevada with no intention of returning. 
In Calin v. Catlin, decided by the New York 
Supreme Court early in October, she sought 
to have the Nevada decree giving her the 
custody of her two children enforced. 

In his decision in the New York Supreme 
Court, Justice Whitney said: ‘The Reno 
divorce, even if the relator obtained a domicil 
there, was void for want of jurisdiction. But 
I do not think that her residence there 
amounted to a domicil.”” The Court held that 
the relator was still the wife of the respondent, 
and that her Reno divorce was invalid in 
New York State. 


Newfoundland Fisheries Case. Modifi- 
cation of Treaty Provisions by Local Legisla- 
tion—Signatories Cannot Determine Reason- 
ableness of Regulations—The Three-Mile 
Marine Territorial Limit—Measuring from 
Entrances of Local Bays. Hague Tribunal. 


Of the two principal points decided by the 
award of the Hague Tribunal in the New- 
foundland Fisheries case it is difficult to tell 
which is the more important. That decided 
in Question 1, however, is likely to possess 
broader bearings from the standpoint of 
international law. The full text of the findings 
not being accessible, we confine our observa- 
tions to matters appearing in the text of the 
award. 

Question 1 dealt, in its essence, with the 
existence of any right in a British colony to 
modify the provisions of a treaty between 
Great Britain and the United States. On 
this subject three alternative views were 
advanced: (1) that the right of fishing on 
the treaty coasts is subject to reasonable 
municipal regulation by the colony owning 
such coasts; (2) that the reasonableness of 
regulations affecting the exercise of treaty 
privileges may be determined only by common 
accord of the signatories of the treaty; (3) 
that the reasonableness of such regulations 
may be determined only by an impartial 
authority. Neither of the first two of these 
propositions, those of Great Britain and the 
United States respectively, was satisfactory 
to the Tribunal, which substituted a third 
view of its own. The result could scarcely 
be called a victory for either party. 

It is interesting to take the contention of 
the United States. as summarized in the 























656 The Green Bag 


award, and state it affirmatively rather than 
negatively, without changing its substance. 
Then, if we substitute determination of the 
reasonableness of the regulations by im- 
partial authority for determination by com- 
mon accord, and leave out the American 
demand for the concurrence of the United 
States in their enforcement, the contention 
would assume the following form :— 


“The exercise of such liberty is subject 
to such limitations or restraint by Great 
Britain, Canada, or Newfoundland as are 
appropriate and necessary for the protection 
and preservation of the common rights in 
such fisheries, and as may be reasonable in 
themselves and fair as between local fishermen 
and fishermen coming from the United States, 
and not so framed as to give an advantage 
to the former over the latter, and in so far 
as their appropriateness, necessity, reason- 
ableness, and fairness may be determined 
by an impartial authority.” 

Such, in substance, is the actual ruling of 
the Hague Tribunal on Question 1. 

The other important point, that in Question 
5, relating to the three-mile territorial limit, 
was decided in favor of Great Britain, along 
the lines of the construction repeatedly 
insisted on by that power. The holding is: 
“The tribunal decides and awards that in case 
of bays the three marine miles are to be 
measured from a straight line drawn across 
the body of water at the place where it ceases 
to have the configuration and characteristics 
ofa bay. At all other places the three marine 
miles are to be measured following the 
sinuosities of the coast.” And recommenda- 
tions are offered, ‘for the consideration and 
acceptance of the high contracting parties,” 
that the straight line shall be drawn at the 
point nearest the entrance to the bay where 
the width does not exceed ten miles, and 
that in certain cases the line be drawn between 
specified headlands recognizable as the limits 
of the bay under average conditions. 

The other points decided were the follow- 
ing: Question 2, the United States has the 
right to employ others than citizens or resi- 
dents of the United States in the fisheries; 
Questions 3 and 4, United States fishermen are 
exempt from inconvenient or discriminatory 
lighthouse duesto the Newfoundland govern- 
ment, or obligations to enter at custom 
houses in Labrador and Newfoundland; 
Question 6, the words “bay, harbors, and 
ereeks” in the treaty referring to Labrador 


apply equally to the treaty coasts of New- 
foundland; Question 7, inhabitants of the 
United States are entitled to commercial 
privileges on treaty coast accorded by agree- 
ment or otherwise to United States trading 
vessels generally, when the treaty liberty of 
fishing and the commercial privileges are not 
exercised concurrently. 


Respondeat Superior. Liability of Re- 
ligious or Charitable Corporaticns for Torts 
of Their Servants—Analogy of Private Trust 
Estates Affords No Foundation for Doctrine of 
Immunity. he Se 

A journeyman mechanic brought suit 
against the Salvation Army for personal 
injuries occasioned by the defective condi- 
tion of a staging belonging to the defendant, 
which argued that being a religious or chari- 
table corporation it could not be held liable 
for the torts or negligence of its servants or 
agents. The New York Court of Appeais, 
however, declined to accept this view, and 
unanimously gave judgment sustaining the 
plaintiff's right of action. Chief Judge Cullen 
in his opinion reviewed the authorities at 
some length, and declared :-— 

“In many jurisdictions the immunity [i.., 
that of religious and charitable corporations 
from the operation of the rule respondeat 
superior] is unqualified, existing in all cases, 
but the extent of the immunity and the 
grounds on which it rests are the subject of 
very diverse judicial views. Where the 
doctrine that the immunity is universal 
obtains, it is rested on the proposition that 
the funds of the corporation are the subject 
of a charitable trust, and that to suffer a 
judgment to be recovered against the cor- 
poration, and to subject its property to the 
judgment would be an illegal diversion and 
waste of the trust estate. This doctrine has 
been asserted in Pennsylvania (Fire Ins. 
Patrol v. Boyd, 120 Pa. St. 624), Maryland 
(Perry v. House of Refuge, 63 Md. 20), 
Tennessee (Abtsein v. Waldon Academy, 118 
Tenn. 24), Kentucky (Williamson v. Louis- 
ville Mission, etc., School, 95 Ky. 251), 
Illinois (Parks v. Northwestern University, 
218 Ill. 385), and Missouri (Adams v. Unt 
versity Hospital, 99 S. W. Rep. 453). 

In Massachusetts the exemption of certain 
hospitals from liability seems by the opinions 
of the Supreme Court to have been based 
rather on the theory that those institutions 
were governmental instrumentalities than 
on their character as public charities, though 
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they were recognized as such (McDonald v. 
Boston Gen. Hospital, 120 Mass. 432; Benton 
y. Trustees of City Hospital, 140 id. 13).... 

‘In several jurisdictions, however, the 
immunity of charitable corporations for 
the torts of their trustees or servants has 
been made dependent on the relation the 
plaintiff bore to the corporation. In all it 
is recognized that the beneficiary of a chari- 
table trust may not hold the corporation liable 
for the neglect of its servants. This is un- 
questionably the law of this state (Collins 
v. N. Y. Post-Graduate Med. School, 39 
App. Div. 63; Joel v. Woman's Hospital, 
89 Hun. 73; see also Pryor v. Hospital, 15 
N. Y. Supp. 622, and Haas v. Missionary 
Soc’y, 26 id. 868). It is also the law in this 
state that there is similar immunity from 
liability in the case of a charitable institu- 
tion of a quasi-penal character, as against 
an inmate committed to it for punishment 
or reformation (Corbett v. St. Vincent's 
Industrial School, 177 N. Y. 16).... On 
the other hand, in Rector, etc., of Church of 
Ascension v. Buckhart (3 Hill 193) a recovery 
against a religious corporation by a person 
injured by the falling of a church wall was 
upheld. The authority of this case has never 
been questioned, and the decision is conclu- 
sive against the doctrine of total immunity. 


“So much for authority. If, however, we 
are to consider the question of the liability 
of the defendant an open one despite the 
decision in Rector, etc., of Church of Ascension 
v. Buckhart (supra), we feel clear than on 
feason and principle the defendant’s claim 
of immunity should not prevail. In the case 
of Powers v. Mass. Homeopathic Hospital 
(47 C. C. A. 122) and in the case we have 
cited from the courts of Michigan [ Bruce v. 
Cent. M. E. Church, 147 Mich. 230] there will 
be found not only an elaborate review of the 
authorities, but an exhaustive discussion of 
the grounds on which the claim of universal 
immunity is sought to be sustained. In the 
earlier case Judge Lowell, of the U. S. Circuit 
Court, shows that the analogy of the immunity 
of private trust estates does not support the 
doctrine.”’ 

The Court expressed concurrence in the 
reasoning of Judge Lowell and of Judge Car- 
penter in the two cases last cited. Hordern v. 
Salvation Army, decided Sept. 27, reported 
in N. Y. Law Jour. Oct. 6. 
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Workmen’s Compensation. New York 
Act Constitutional—Fourteenth Amendment 
Not Violated—Liability without Fault. 

y.. ¥. 

The constitutionality of the New York 
workmen’s compensation act amending the 
labor law affecting workmen’s compensation 
in certain dangerous employments, which 
became effective September 1, has been up- 
held by Justice Pound of the New York 
Supreme Court in Ives v. South Buffalo Rail- 
way Company. The plaintiff showed that he 
was a switchman and was injured while on 
duty. He did not claim that there had been 
negligence on the part of the defendant, but 
he established the fact that there had been 
no “serious or willful misconduct on his part.” 

The grounds on which the law was attacked 
were thus stated by the Court:— 

“Defendant maintains that under our 
system of constitutional government the 
incorporation into our law of the English law 
of workmen’s compensation is beyond the 
powers of the Legislature. First, because 
the act in question deprives the defendant 
of liberty and property without due process 
of law, and denies it the equal protection of 
the laws in contravention of the Fourteenth 
Amendment of the United States Constitu- 
tion, and Artcile 1, section 6, of the con- 
stitution of this state. Second, because it 
violates the right of trial by jury guaranteed 
by Article 1, section 2, of the constitution of 
this state. Third, because it limits the amount 
recoverable in actions to recover damages 
for injuries resulting in death in contraven- 
tion of Article 1, section 18, of the constitution 
of this state.” 

The Court quoted an opinion by the 
Supreme Court of the United States to the 
effect that the federal Constitution should 
not be so construed as to deprive the states 
of the power to amend their laws as they 
may deem best for the public welfare. 
“It is established that statutes applicable 
solely to railroads do not deny to railroads 
the equal protection of the laws,’’ and it also 
said that a classification of ‘‘dangerous em- 
ployments”’ for the purposes of the act must 
be upheld. ‘That the Legislature,” it said, 
“had the power to deal with the question of 
employers’ liability on a basis other than 
fault is not clear beyond peradventure, but 
every presumption is in favor of the consti- 
tutionality of the act.” 









































THE “NEW POLITICS” 


HAT the United States is in a stage of 
transition, and that a great change in 
economic conditions is forcing the American 
people, at the beginning of the twentieth cen- 
tury, to face new social and political problems 
in a constructive spirit, is the theme of Wil- 
liam Garrott Brown's article in the North 
American Review on “The New Politics.” 
Mr. Brown opens with two striking quotations, 
one from James Bryce, the other from 


Macaulay. Mr. Bryce predicted twenty years 
ago that with the disappearance of the West- 
ern frontier and the expansion of American 
industry to fill up fields not yet occupied, the 
price of food would come to advance, pauper- 


ism and unemployment would become more 
prevalent, and the ills of European society 
would appear on our soil. Over eighty years 
ago Macaulay wrote that as this country be- 
came older, and the great majority of its 
population came to live from hand to mouth, 
vast wealth being concentrated in the hands 
of a few, the populace would be much more 
strongly tempted to spoljate the rich than 
under a simpler, more primitive régime. In 
Mr. Brown’s opinion, the time to which Mr. 
Bryce and Lord Macaulay looked forward is 
already upon us, and we are taking up new 
problems, new issues, all of them at bottom 
economic in their nature. 

The particular issue on which we can get the 
most guidance from the experience of Europe, 
he says, is that of conservation. Germany 
and France have furnished the object-lesson 
of scientific forestry, and Switzerland has 
shown what can be done in the national con- 
servation of water-power, a great part of tl’: 
light, heat and power used by the Swiss peoplé 
being furnished by the government from this 
source. There really is not any question 
here :— 

No one, I suppose, would have the hardihood 


to affirm that we ought to waste our patrimony 
instead of husbanding it, or that we ought to con- 


sume those natural resources which, like the forests 
and the soil’s energy, are capable of self-mainte- 
nance and of increase, faster than they can be re- 
stored. The only question should be of ways and 
means. 


Is, then, the only question of conservation 
one of ways and means? In our judgment, 
Mr. Brown greatly underrates the difficulty of 
this problem. For the discovery of the miost 
desirable “‘ways and means’’ itself involves 
the settlement of momentous issues. Are 
the forests and water-powers to be preserved 
as a part of the public domain, or are they 
to be allowed to pass into the possession of 
private interests under an adequate system 
of public regulation? The vast issue clumsily 
termed that of ‘democracy vs. privilege”’ is 
involved. But this is not the only moment- 
ous problem to be faced. Shall the future 
of the forests be determined by the people of 
the United States or by the people of the 
separate states; shall local autonomy be sacri- 
ficed to the centralizing tendencies of the 
American nation? These are surely not mere 
questions of “ways and means,” for they 
affect the very warp and woof of American 
political and economic institutions. 

Passing from the issue of conservation, Mr. 
Brown next considers that presented by the 
suppression of competition by the growth of 
powerful industrial combinations. This he 
considers the chief of the new issues. To 
quote :— 

We are confronted, let us say, with the problem 
of adapting the democratic principle to conditions 
that did not exist when our American democracy 
arose in the world: that is to say, to a field no 
longer unlimited, to opportunities no longer bound- 
less, and to an industrial order in which competition 
is no longer the controlling principle, an industrial 
order which is, therefore, no longer democratic, but 
increasingly oligarchical, which may even become, 
in a way, monarchical, dynastic. To save itself 
politically, democracy must therefore become aggres- 
sively industrial; it must somehow extend itself 
into that field. Plainly, therefore, “laissez-faire 
can no longer be its watchword. That was the 
watchword of the régime of competition. De- 
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mocracy’s task is twofold; it must secure for the 
state, the public, the people, some kind of effective, 
ultimate control over the natural sources of all 
wealth; and it must also secure, in an industrial 
system no longer controlled by competition, pro- 
tection and opportunity for the individual. 

Mr. Brown here contents himself with indi- 
cating the issues of the new politics. His 
analysis, however, leaves something to be 
desired in the way of penetration. Without 
the aid of the principle of free competition, the 
industrial combinations could never have 
intrenched themselves in their present power- 
ful position, and it is by virtue of that prin- 
ciple that they maintain their supremacy, 
for it is by underselling competitors that they 
thrive, rather than as the beneficiaries of 
special favors from the government. Repeal 
of the tariff law might weaken monopoly, but 
could not abolish it. The popular demand is 
not so much for the extirpation of powerful 
combinations as for social amelioration, and 
it would be difficult to prove that the lot of 
the ordinary workingman has deteriorated 
rather than improved during the past cen- 
tury; his demand for social amelioration, in 
fact, has largely been created by that im- 
provement in his lot which has already come 
about through industrial expansion. The 
special privileges derived from monopoly may 
present a serious problem, but that problem 
can scarcely be called the chief one now fac- 
ing American society. The workingman has 
already come to long for much more than per- 
fect freedom of competition, with the in- 
equalities naturally attendant upon it in every 
stage of economic history. Mr. Brown’s 
diagnosis of social ills is thus superficial, and 
he fails to prescribe suitable remedies for 
those ills, or even to suggest sound statesman- 
like policies for the ‘“‘New Politics” of which 
he writes. 





HE MADE A SLIM LIVING 


ONE of the prominent attorneys having 

charge of the Western Union Telegraph 
Company was up in Cape Breton fishing, 
when he asked a raw-boned old man who had 
charge of the lines of the telegraph company 
about the fishing places and how the people 
got along financially. 

The old man replied, ‘Well we climb poles 
in sleet and bad weather up here, fish a little, 
hunt some, and all in all we make a slim 
living. We do not make much, it is true, 
but we get along, that is about all. Our 
living is not exactly fattening, it is filling.” 


The Editor’s Bag 






The attorney was a very corpulent person, 
and laughed till his sides ached, and he 
replied, “I am one of the directors of this 
company you afe working for, and shall 
see what can be done.” 

Sure enough, it was not long before the old 
employee was pensioned on full pay. 


SIMPSON’S ARTIFICIAL POSE 


HE late Chief Justice Fuller used to de- 
light in telling a story about a lawyer 
he remembered as a boy at Augusta, Maine. 

“It was back in the days when portraits in 
oil were the fad,’’ said the Chief Justice, with 
that familiar merry twinkle in his eye, “and 
Lawyer Simpson, the town’s Daniel Webster, 
had his painted in his favorite and character- 
istic attitude, standing with one hand in his 
trousers pocket. His friends and clients all 
went to see it, and everybody remarked on its 
wonderful likeness. 

“But there finally came one, an old farmer, 
who dissented. ‘Tain’t like Simpson,’ he said 
dryly. ‘No tain’t.’ 

“*Tain’t like?’ cried those present. ‘Just 
show us wherein tain’t like!’ 

“ *Tain’t like,’ repeated the old man, shak- 
ing his head. ‘Simpson’s got his hand in his 
own pocket. "Twould be more natural if he 
had it in somebody else’s.’ ” 








A LEGAL DEFENSE OF THE DOG 


‘THE Ohio Humane ‘Society has made 
public an interesting case of the legal 
defense of the dog. 

As they tell the story, Senator Vest had 
been ‘retained as the attorney of a man 
whose dog had been wantonly shot by a 
neighbor.” 

“It is said the plaintiff demanded $200. 

“When Vest finished speaking, the jury 
awarded $500, without leaving their seats. 
The speech in full, is as follows:— 

“* ‘Gentlemen of the Jury:— 

‘“** The best friend a man has in this world, 
may turn against him and become his enemy. 

‘“**His son or daughter that he has reared 
with loving care may prove ungrateful. 
Those who are nearest and dearest to us, 
those whom we trust with our happiness 
and our good name, may become traitors 
to their faith. 

‘“**The money that a man has, he may lose. 
It flies away from him, perhaps when he needs 
it most. 
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“*A man’s reputation may be sacrificed 
in a® moment of ill-considered action. The 
people who are prone to fall on their knees 
to do us honor, when success is with us, may 
be the first to throw the stone of malice, when 
failure settles its cloud upon our heads. 

““*The one absolutely unselfish friend that 
man can have in this selfish world,—the one 
that never deserts him,—the one that never 
proves ungrateful or treacherous is the dog. 

“‘Gentlemen of the jury, a man’s dog 
stands by him in prosperity and in poverty, 
in health and in sickness. He will sleep on 
the cold ground, where the wintry winds blow 
and the snow drives fiercely, if only he may 
be near his master’s side. He will kiss the 
hand that has no food to offer, and he will 
lick the wounds and sores that come in 
encounter with the roughness of the world. 

“‘ *He guards the sleep of his pauper master, 
as if he were a prince. Whenever all other 
friends desert, he remains. 

“‘*When riches take wings, and reputation 
falls to pieces, he is as constant, in his love, 
as the sun in its journey through the heavens. 

“ ‘Tf fortune drives the master forth, an 
outcast, in the world, friendless and homeless, 
the faithful dog asks no higher privilege than 
that of accompanying him to guard against 
danger, to fight against his enemies, and, 
when the last scene of all comes, and death 
takes the master in its embrace, and his body 
is laid away in the cold ground, no matter 
if all other friends pursue their way, there, 
by the grave side will be found the noble dog, 
his head between his paws, his eyes sad, but 
open, in alert watchfulness, faithful and true 
even to death.’” 


PROHIBITION IN KANSAS 


KANSAS City lawyer sends in the 

following anecdote in order to show 
how thoroughly the prohibition law is enforced 
in Kansas:— 

The train was flying rapidly through prohi- 
bition Kansas. It had passed Dodge City, 
when a man came rushing into the Pullman 
car and shouted, “Has any gentleman in this 
car got any whisky? A lady in the chair-car 
has fainted.” 

Seventeen men bent over, opened their 
grips and raised the substance in sight. The 
man grabbed the nearest flask out of the hand 
of the nearest passenger, raised it to his lips 
and drank rapidly. As he quit, he said, 
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“It’s just terrible. 
a woman faint.” 

Thereupon the other sixteen fellows leaned 
back, took a drink, and said, “‘What a shock 
this is to a man’s nervous system!” 


It breaks me all up to see 


ONE ON THE DECEASED 
NE George Wilson, a lawyer who had 
much litigation, nearly all in which he 
was personally interested as a party or as 
trustee, finally passed away, and a short 
funeral sermon was delivered by a member 
of the bar in the presence of a few old personal 
friends. The lawyer told how the old man 
had been abused and maligned often, and 
that in fact he had helped the poor and un- 
fortunate frequently and was not a bad man. 
On returning from the services an old 
lawyer was asked about the services and 
what was said. The old lawyer replied, ‘‘For 
once old George could not file a demurrer or 
motion to any of the proceedings: which had 
taken place.” 
The old person who made the inquiry 
replied, ‘‘Well this must be the first time 
George did not move for arrest of judgment.” 


HANDCUFFS 


N Virgil is to be found the first recorded 
instance of the use of handcuffs, for the 
poet tells us that Proteus was thus fettered 
and rendered powerless by Aristius, who 
apparently knew that even the gods them- 
selves were not proof against this form of 
persuasion. 

In the fourth century B. C. an army of 
victorious Greeks found several chariots 
full of handcuffs among the baggage of the 
defeated Carthaginians, and it is highly 
probable that the ancient Egyptians had 
some contrivance of the kind. The word is 
derived from the Anglo-Saxon “handcop,” 
whence comes evidently the slang term 
“copper.” 

In earliest Saxon days ‘‘hand cops” were 
used for nobles, and “foot cops” for kings, 
but in the 14th and 15th centuries the words 
were supplanted by the terms “shack bolt” 
and “swivel manacle,” and the instruments 
were as cumbersome as the names by which 
they were known. 

Up to the middle of the last century there 
were two kinds of handcuff in general use. 
One, known as the “‘flexible,”” was very like 
those which are still used; the other kind, 
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called the “figure eight,” were used to re- 
strain violent prisoners. It was so fashioned 
that the captive could not move his hands, 
and was universally dreaded, for the pain 
caused by a limb immovably confined is 
almost unbearable. 

A simple but powerful device for securing 
prisoners was the ‘“‘twister,” now abolished 
owing to the injuries it inflicted. It consisted 
of a chain with handles at each end. The 
chain was put around the wrists, the handles 
brought together and twisted until a firm grip 
was obtained. The least struggle on the part 
of the captive and the chains bit deep into 
his wrists. Of the same nature, but made 
of wire, is “‘la ligote,” while in an emergency 
whipcord has proved perfectly satisfactory. 

The handcuff used in some parts of Eastern 
Europe is most primitive. It consists of a 
V-shaped piece of metal, in which the wrists 
are inserted, the open ends being then drawn 
together by means of a cross hook, which 
must be kept taut the whole time. 

—London Globe. 
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DID NOT EXPECT IT 


AN attorney in New York, the bulk of whose 

business is collections, had an account 
against the president of a Young Men’s 
Christian Association in a town in Illinois. 
Thinking that correspondence might bring 
results without forwarding the claim he wrote 
the young man and pointed out the error of 
his ways. 

He got a prompt response and a promise 
that the debt would be paid at the end of 
that month, when the debtor said his salary 
would be due. 

As usual the end of the month came without 
the promise being kept. The attorney wrote 
the individual and in response received a 
letter reading in part: ‘I had the money all 
put aside to send you, but when I got home 
that night I found that my wife had given 
birth to a child and I was obliged to use the 
money for expenses which I had not antici- 
pated, as I had no idea that anything of the 
sort was expected.” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetiea, and anecdotes. 





USELESS BUT ENTERTAINING 


. . . There were two prisoners in jail. One 
was in for stealing a cow; the other for steal- 
inga watch. Exercising in the courtyard one 
morning the first prisoner said, tauntingly, to 
the other: ‘‘What time isit.”” ‘Milking time,” 
was the retort. —Central Law Journal. 





The jury was made up entirely of negroes, 
it being a case of one negro charged with steal- 
ing from another. 

The jury retired. An hour passed. The 
judge could stand it no longer, and went in 
person to the room to see what was delaying 
the verdict. He found each of the jurymen 
crawling around on the floor, peering under 
chairs and tables, and also into corners. 

“Here,” he thundered, “what are you 
niggers doing?” 

The foreman arose, and, making humble 
obeisance, answered :— 

“Yo’ honah, tain’t no use; we jes’ kaint 
find no vuddict in his here room. Fact is, yo’ 
honah, I doan b’lieb dere’s a vuddict in here 
no how.” —The Brief. 


A story, said to be characteristic, is told 
of an Arkansas judge. It seems that when he 
convened court at one’ of jthe towns on his 
circuit, it was found that, no pens, ink, or 
paper had been provided, and} upon inquiry, it 
developed that no county funds were avail- 
able for this purpose. The. judge expressed 
himself somewhat forcefully; then drew some 
money from his own pocket. He was about 
to hand this to the clerk, when a visiting 
lawyer, a high priced, imported article, brought 
on to defend a case of some importance, spoke 
up in an aside plainly audible over the room: 

“Well,” he remarked, with infinite con- 
tempt, “I’ve seen some pretty bad courts, but 
this—well, this is the limit.” 

“You are fined $5 for contempt, sir! Hand 
the money to the clerk,” he said, and when the 
pompous visitor had humbly complied, he 
continued :— 

“Now, Mr. Clerk, go out and get what pens, 
ink and paper the court may require, and if 
there is any left over, you can give the gentle- 
man his change.” —Central Law Journal. 
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As a prominent member of the American 
Bar Association was leaving one of the 
meetings at Chattanooga this summer he met 
one of his colleagues who asked him what was 
going on in the meeting. The prominent 
member answered that Judge Blank had been 
talking for over an hour. In reply to the 
question of the other prominent member, 
“On what subject?’ he replied, “The judge 
didn’t say.” —Chicago Legal News. 


Henry E. Dixey was offered a cigar by a 
young lawyer. 

“It is easy to see,” said Mr. Dixey, examin- 
ing the cigar, “that you are not married, 
but only engaged.” 

“IT am engaged. But how did you know? 
It’s a secret,” cried the lawyer. 

“T knew,” said Mr. Dixey, ‘“‘because you 


have frequently offered me a cigar from your 
vest pocket, and it has always been broken.”’ 
— Boston Globe. 


Eminent lawyers are frequently amazingly 
ignorant on all subjects other than law. A 
good story is told of a judge who once inter- 
rupted a well-known patent counsel. “I am 
sorry to stop you, but while I understand the 
term ‘eccentric’ when applied to persons, I 
must confess that I am quite at a loss to 
appreciate its meaning when applied to 
things.’”” The learned counsel looked a little 
puzzled for a moment and then, amid con- 
siderable merriment evoked by his reply, 
said: ‘‘An eccentric, my lord, is a circle whose 
centre is not in the centre.’’ And a precious 
good rough-and-ready definition too. 

—Law Notes (London). 
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Important Litigation 
The American Sugar Refining Company has 


brought an action against the Commonwealth 
of ecustbusstte to have the excise tax 
exacted from it adjudged illegal, as a tax on 
its interstate business, amounting to a taking 
of its property without due process of law. 


The federal grand jury which had been 
investigating Chicago packers returned in- 
dictments against ten high officials of the Swift, 
Armour and Morris concerns, Sept. 12 at 
Chicago. There are three indictments against 
each. The first charged a combination in 
restraint of interstate trade in fresh meats. 
The second charged conspiracy. The third 
charged monopoly of the trade in fresh meats 
by unlawful means. The investigation was 
the second started by Judge Landis within a 
year. On Jan. 20, he ordered a grand jury 
inquiry which on March 20 resulted in the 
indictment of the National Packing Co. and 
ten subsidiary concerns. 


The prosecution of Governor Haskell and 
other defendants in connection with alleged 
land frauds in Oklahoma, which has already 
cost the Government large sums of money, 
came to a sudden end ‘Sept. 29, when the 
Government announced that under the re- 
strictions laid down by the court it would be 
unable to make out its case. United States 
Judge John A. Marshall ruled that under a 
recent Circuit Court of Appeals decision, 
rendered in the Lonabaugh case, the prosecu- 
tion would have to prove conscious participa- 
tion by Haskell with the other defendants 


during the three years prior to the return of 
the indictment, which was in May, 1909. He 
said that the decision was in some points at 
variance with his own views, but he had no 
alternative. S. R. Rush, special assistant to 
the Attorney-General, said as the alleged con- 
spiracy had taken place in 1902 much of the 
evidence secured by the Government related 
to acts committed before the Statute of Limi- 
tation as fixed by the court. The Govern- 
ment, therefore, asked that the case be nol- 
prossed. 


Charles R. Heike, former secretary and 
treasure: of the American Sugar Refining 
Company, who had been called “the man 
higher up” in the Sugar Trust, was sentenced 
Sept. 19 at New York City by Judge Martin, 
in the United States Circuit Court, to serve 
eight months in the New York Penitentiary 
on Blackwell’s Island and pay a fine of $5,000 
on conviction of conspiring to defraud the 
United States Government by the under- 
weighing of sugar. Judge Martin granted a 
stay of execution of the sentence pending an 
appeal to the United States Circuit Court of 
gee John B. Stanchfield, Heike’s coun- 
sel, gave immediate notice that an appeal 
would be taken. In imposing sentence Judge 
Martin said that as Heike had only been con- 
victed on one count of the indictment charg- 
ing him with aiding the conspiracy, instead 
of all six counts, as the other defendants had 
been, and taking Heike’s age (sixty-six years) 
and his accustomed mode of life into con- 
sideration, he would be inclined to suspend 
sentence altogether. But as punishment must 
be inflicted as an example, he could not follow 
his personal inclination. 
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Personal 


Judge John H. Light of Hartford, Ct., has 
been appointed Attorney-General of Connecti- 
cut to an the unexpired term of Judge Mar- 
cus H. Holcomb. 


Gordon E. Sherman, an associate editor of 
the Bulletin of Comparative Law of the Ameri- 
can Bar Association, has been appointed 
Assistant Professor of Comparative Law in 
the Yale Law School. 


Lord Halsbury celebrated his eighty-fifth 
birthday on Saturday, Sept. 17. He has only 
three predecessors among the Lord Chan- 
cellors of the Victorian era who attained a 
greater number of years. Lord St. Leonards 
died at ninety-three, Lord Lyndhurst at 
ninety-one, and Lord Brougham at eighty- 
nine. 


The oldest living college graduate in the 
United States is believed to be William 
Rankin, who was graduated from Williams 
College in 1831 and who on Sept. 15 was one 
hundred years old. Mr. Rankin was a lawyer 
of distinction until he retired some years ago. 
He was also, for many years, treasurer of the 
Board of Foreign Missions of the Presbyterian 
Church. 


Dr. Woodrow Wilson, president of Princeton 
University, was nominated for Governor of 
New Jersey at the Democratic state conven- 
tion meeting at Trenton Sept. 15. Dr. Wilson 
was nominated on the first ballot and received 
forty more votes than the requisite number. 
His nomination was brought about by the 
efforts of the Democratic state leader and of 
a number of independent Democrats. 


Henry L. Stimson, whose work as the govern- 
ment prosecutor of the sugar weighing frauds 
in New York forced him into natinal romi- 
nence, was nominated for Governor of New 
York at the Republican Convention held at 
Saratoga late in September. Dean Ezra R. 
Thayer of the Harvard Law School, who knew 
Mr. Stimson during his two student years in 
Cambridge, has paid an interesting tribute to 
- Mr. Stimson, for whom he finds it hard to find 
words of praise too strong to do him justice. 
Mr. Thayer has said: “Other prosecutin 
officers have deservedly enjoyed great nationa 
prominence as the result of achievements not 
to be compared with what Mr. Stimson per- 
sonally accomplished in the Sugar Trust cases. 
In that matter, as in others, his conduct of 
his office stands as a model for the future, 
and the wisdom which he showed in choosing 
his associates, as well as the quiet and effec- 
tive despatch of business during his adminis- 
tration, may be taken as earnest of his capac- 
ity for executive office. In the light of his 
character and equipment, and his record as a 
man and a lawyer, it is not too much to say 
that he would be a worthy successor to 
Governor Hughes.” 


Judge Baldwin Nominated 


Ex-Chief Justice Simeon E. Baldwin of New 
Haven was nominated by acclamation for 
Governor of Connecticut at the state Demo- 
cratic convention Sept. 8. Judge Baldwin 
was nominated by Dean Henry Wade Rogers, 
his —— on the faculty of the Yale Law 
School. an Rogers made an eloquent 
political speech the course of which was fre- 
quently interrupted by rounds of applause. 

In accepting the nomination, the learned 
Professor of International and Constitutional 
Law at Yale made a characteristic speech ex- 
tracts from which, as reported by the news- 
papers (the diction will hardly be recognized 
as Judge Baldwin’s own), are as follows :— 

“This is the first time for nearly eighteen 
years that I have had an meget to speak 
my mind at a political gathering. 

“We have the old-fashioned notion in Con- 
necticut that a judge should be kept out of 
politics, and while on the bench it was my 
endeavor to follow that rule, and content 
myself with casting a silent vote, now I 
have recovered the privilege of free speech, 
and I am glad to use it before this convention, 
which has done me today so great an honor. 

“It is, I believe, an hour of opportunity for 
the Democratic party, the country over. The 
people are tired of the Republican party,— 
tired of its sweet content in living on the 
canned reputation of what it was half a cen- 
tury ago. 

‘“‘All the power of the federal Government 
is given in the Constitution of the United 
States and strictly defined by the Constitu- 
tion of the United States. It can be increased 
through executive or legislative or judicial 
action, by usurpation of what belongs to the 
states or by usurpation of what the people 
have reserved to themselves, and in no other 
way. We ofthe Democratic party are against 
such usurpation,—against a policy of imperial 
centralization.” 

At the conclusion of the speech there was 
long and loud applause. 


Miscellaneous 


An innovation is likely to be attempted this 
winter by the Superintendent of Documents 
at Washington, in response to the demand 
for printed copies of laws enacted by Congress 
immediately after that passage. A circular 
will be sent out inviting subscriptions for the 
ship laws, as they are called, and if a suffi- 
cient number of subscriptions are received to 
warrant the expense of undertaking the print- 
ing of the federal laws in this manner, they 

ill be mailed with promptness after their 
passage to the subscribers. 


The International Maritime Conference, 
sitting at Brussels in September, after pro- 
longed discussion reached an agreement on 
the extremely difficult questions of salvage 
and collision. Draft treaties on these sub- 
jects were unanimously agreed upon, and the 
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signing of them will only be a matter of days. 
e nations represented at the Conference 
were Great Britain, France, Germany, Austria- 
ao og a Russia, Belgium, Holland, 
all the other European nations, the United 
States, most of the South American republics 
and Japan. There was an attendance of 
sixty-four delegates. 





The tauennel report of the Harvard 
Law School Class of 1905 contains eg 
figures regarding the earnings of over 1 
members. The average monthly earnings of 
these men over office expenses were $216. 
The lawyers, however, are earning consider- 
ably less than those of the class who have 
deserted the practice of law and gone into 
business. The eleven men who have done this 
are earning an average of $334 a month above 
expenses. Of those practising law, the men 
on the Pacific coast are doing the best finan- 
cially, their average earnings being $308 a 
month. Those in New York city come next 
with an average of $267, while those in Massa- 
chusetts are lowest with an average of only 
$167 a month. 





The International Conference on State and 
Local Taxation met in Milwaukee the first 
week in September. The resolutions adopted 
condemned the general property tax, so far 
as it applies to personal property, as unjust 
and inequitable, and from the testimony given 
it appeared that none of the states that had 
repudiated this system had any desire to 
return to it. The conference recommended 
an investigation by a committee of the Inter- 
national Tax Association of the question of a 
practical substitute for the personal tax as 
well as the methods of administering taxation 
laws generally in the several states and 

rovinces. The papers and addresses dealt 
argely with the taxation of corporations and 
the administration of tax ive Tey state com- 
missioners. 





The Columbia Law School opened its regular 
term this fall in a new building given by an 
anonymous donor and known as Kent Hall. 
It stands at the northwest corner of Amster- 

avenue and 116th street, and has a well- 
equip —_ extraordinary in size and 
completeness. The shelf capacity is 25,000 
volumes, and there are tables and chairs for 
about 335 students. On the floor below the 
library at the street level modern and well- 
lighted locker rooms, social and moot court 
rooms have been constructed. The comple- 
tion of the law building marks an epoch in the 
history of one of the famous law schools of 
America. a Columbia, as King’s Col- 
lege, established the first professorship of law 
in America back in 1773, the law school, as 
such, has been in a temporary home. 





As members of the Railroad Securities Com- 
mission created by Congress to investigate 
the issuance of railroad stocks and bonds and 


secure data bearing on alleged overcapitaliza- 
tion, President Taft has ~~ the follow- 
ing: Arthur T. Hadley, President of Yale 
University, chairman; Frederick Strauss of 
the New York banking firm of Seligman & 
Co., vice-chairman; Frederic N. Judson, the 
eminent lawyer of St. Louis; Walter L. Fisher 
of Chicago, expert in traction matters and 
vice-president of the National Conservation 
Commission; and Professor B. H. Meyer of the 
department of political economy in the Uni- 
versity of Michigan, chairman of the Wisconsin 
Railway Commission. President Hadley has 
appointed as secretary of the Commission 
— E. S. Griswold of the New York City 
- 





A party of one hundred and fifty delegates 
to the International Prison Congress made its 
tour of the United States, by a special train 
of Pullman cars, September 18-28. Nearly 
fifty countries were represented, the hundred 
foreign delegates being entertained at the ex- 

nse of the Government. The itinerary was 

rom New York to Chicago and then by way 

of Indianapolis and Louisville to Washington, 

nal institutions everywhere along the route 
om visited, including Blackwell’s Island, 
the New York State Reformatory at Elmira, 
the New York State Prison at Auburn, the 
State Agricultural and Industrial School at 
Industry, N. Y., the State Reformatory at 
Mansfield, O., the Indiana Women’s Prison, 
the Indiana Girls’ School, the Indiana Boys’ 
School, and the Indiana State Reformatory 
at Jeffersonville. 





The National Civic Federation has effec- 
tively organized a movement to establish 
permanent councils in each state to carry on 
the work for uniformity in legislation. With 
the assistance of Governors of States and 
leading business men, councils have been 
organized in the following states: Maryland, 
Connecticut, Ohio, Indiana, Illinois, Missouri, 
Kansas, Nebraska and Wisconsin. A depart- 
ment of the Civic Federation for New England 
was formed in Boston Sept. 23. By Novem- 
ber the Civic Federation expects to have 
formed organizations in every state in the 
Union, and to have agreed on the bills now 
under discussion throughout the country so 
that they may be presented to every state 
legislature in the coming winter. Some of the 
questions on the list for the coming campaign 
are, conservation of natural resources, divorce, 
regulation of railroads and quasi-public utili- 
ties, good roads and automobile regulation, 
reform in legal procedure, pure food and 
drugs, and compensation for industrial acci- 
dents. 





Two new laws went into effect in New 
York City on Sept. Ist, that establishing a 
Domestic Relations Court, with jurisdiction 
over all cases involving discord between hus- 
band. and wife, such as abandonment, non- 
support, or cruel and abusive treatment, and 
that dividing the Night Court into two 
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two sexes. 


branches for the 
ber 1 Magistrate Cornell opened the Domes- 
tic Relations court in Yorkville and Magistrate 


On Septem- 


Barlow opened the Night Court for Women 
in Jefferson Market. e object is to secure 

ter dispatch and uniformity of adjudica- 
tion, as it is expected that the magistrates 
will become specialists in the class of cases com- 
ing before them. The Domestic Relations court 
will enable women to avoid exposing themselves 
and their children to contact, with the type of 
criminal coming before the district courts, 
and the Night Court for Women will more 
fully protect the community by providing 
means for more effectually dealing with the 
social evil, one of the new features of the law 
being compulsory examination by a physician 
of all women convicted of soliciting and their 
removal to a a if necessary. The — 
Court is said to the first law court exclu- 
sively for women ever created. 





The sixteenth conference of the Inter- 
Parliamentary Union for the Promotion of 
International Arbitration opened at Brussels, 
Belgium, August 29, with three hundred dele- 

tes present. Auguste M. F. Beernaert, the 

lgian Minister of State, presided. In his 
opening address M. Beernaert said that 
despite the rapid progress of the cause of 
arbitration and mediation the world was livin 
in a régime of armed peace, with 14,000,000 
men under arms at a cost annually of $1,000,- 
000,000. The conference avoided direct action 
upon Secretary Knox’s proposition to confer 
the powers of a Court of Arbitral Justice upon 
the International Prize Court, because the 
convention creating the latter on Oct. 18, 
1907, has not yet been ratified. Instead the 
conference unanimously adopted a resolution 
which, while ‘‘rendering homage to the senti- 
ments which inspired the American proposi- 
tion,” simply urged the powers to ratify 
promptly the treaty ‘independently of any 
question concerning the organization of a 
permanent court of arbitral justice.” The 
resolution introduced by Congressman Richard 
Bartholdt of Missouri, chairman of the Ameri- 
can delegation, instructing each national dele- 
gation to urge its respective Parliament to 
= resolutions in favor of a third Hague 

nference in 1915, was adopted. 





Necrology— The Bench 


Baker, Duncan J.—At Charleston, S. C., 
Sept. 1, aged 39. 

Baxter, Edwin.—At Los Angeles, Sept. 7, 
aged 79. Formerly probate judge at Grand 

aven, Mich. 

Carr, Arthur.—At Hyattsville, Md., Sept. 1, 
ap 74. Was considered the oldest justice 
of the peace in Maryland in point of service. 

Hart, William N.—At Nashville, Sept. 4. 
Was the county judge who presided over the 
trials of the Coopers for killing ex-U. S. 
Senator Carmack. 
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Hartkoff, Clarence R.—At Hamilton, O., 
Sept. 11, aged 35. Probate judge; former 
city solicitor. 

Merritt, Samuel A.—At Salt Lake City. 
Last Justice of the Supreme Court of the terri- 
tory of Utah; appointed by President Cleve- 
land; served for years as Democratic national 
committeeman from Utah. 

Scott, J. B.—At Cordele, Ga., Sept. 24. 
Member of the Georgia constitutional conven- 
tion of 1877. 

Sullivan, Theodore L.—At Troy, O., Sept. 28, 
Judge of State circuit court. 

Teall, George C.—At South Haven, Mich., 
Aug. 31, aged 70. For fourteen years judge 
of Eau Claire county, Wisconsin. 

Wachenheimer, Lyman W.—At Sandwich, 
Mass., Sept. 21. Former police judge and 
prosecuting attorney. 





Necrology—The Bar 


Abbott, Nathaniel Thurston.—At Sanford, 
Me., Oct. 4, aged 38. Professor of Equity in 
Boston University Law School since 1902, 
in which year he was graduated from that 
institution at the head of his class; represen- 
tative in legislature in 1903. 

Additon, Benning C.—At Bangor, Sept. 18, 
aged 64. 

Ambrose, John L.—At Philadelphia, Sept. 
19, aged 66. Clerk of the Middlesex county 
courts in Massachusetts for forty-one years. 

Andrews, William H.—At Durham, Conn., 
Sept. 6, aged 62. Graduated from Columbia 
Law School in 1867; for twenty years a law 
at? of the late Charles T. Wilson of New 

ork City; retired five years ago. 

Barron, Jacob T.—At Kansas City, Mo., 
Sept. 16, aged 56. Member of the firm of 
Barron, Moor & Barron, Columbia, S. C., 
and counsel for the Pullman Company, Ameri- 
can Bridge Company and the Atlantic Coast 
Line; prominent Freemason. 

Bennett, Charles G.—At Middleton, N. J., 
Sept. 8, aged 60. With legal department of 
the Pennsylvania Railroad. 

Bergstresser, James Calvin.—At Fountain 
Springs, Pa., Sept. 28, aged 59. Editor and 
proprietor of the Insurance World. 

Berry, Cabell R.—At Franklin, Tenn., Aug. 
27, aged 62. Three times Mayor of Franklin; 
former speaker of Tennessee senate; Confeder- 
ate veteran. 

Boyd, Archibald, C_—At Chicago, Sept. 11, 
aged 44. Professor in the Boston University 
Law School since Oct., 1904; was graduated 
from Dartmouth with honors, and from law 
school of University of Minnesota; former 
member of staff of West Publishing Co. and 
later chief reviewing editor of the American 
Law Encyclopedia; author of several legal 
works, and taught criminal law, partnership 
and wills and administration. 

Branch, Austin.—At Augusta, Sept. 4, aged 
30. Brilliant young lawyer of Georgia; re- 

cently elected representative in the legislature. 
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Brayton, Gen. Charles R.—At Providence, 
Sept. 23, aged 70. Known as “blind boss” 
Brayton, he was the controlling force in the 
Republican party for forty years; ‘‘Brayton- 
ism’’ was long an issue in his own party; had 
brilliant war record. 

Brown, Julius L.—At Atlanta, Ga., Sept. 5, 
aged 63. Graduate of Harvard Law School 
in 1871; former railroad counsel; succeeded in 
establishing right of a railroad in Georgia to 
separate its passengers of different races. 


Crowley, Thomas H.—At Providence, Aug. 
30, aged 53. Actively interested in town of 
Bristol, R. I., where he practised. 

Fife, Clayton B.—At Philadelphia, Sept. 4, 
aged 67. Lawyer and former reporter of legal 
news for the Philadelphia newspapers. 


Fraser, Duncan Cameron.—At Guysboro, 
N. S., Sept. 27, aged 65. Lieutenant-Governor 
of Nova Scotia; representative in legislature; 
member of the House of Assembly and the 
Canadian House of Commons. 


Fry, Charles—At Bar Harbor, Sept. 3, 
aged 60. Had practised law in Boston since 
1885; native of Philadelphia and old resident 
of Bar Harbor. 


Gillette, John—At Canandaigua, N. Y., 
Aug. 31, aged 76. Railroad and insurance 
attorney. 

Gilpin, Hood—At Media, Pa., Sept. 13, 
aged 57. Former assistant United States 
Attorney; son of a former mayor of Phila- 
delphia. 

Gleason, John J.—At Flushing, L. I., aged 
64. Was graduate of Columbia Law School 
and member of New York County Lawyers 
Association. 


Hanaford, Francis W.—At Plainfield, N. J., 
Aug. 30, aged 62. Patent lawyer in New 
York for nearly twenty-five years. 


Harder, Edson R.—At Valatie, N. Y., 
aa. 14, aged 61. Prominent in Democratic 
politics. 

Hatch, Charies S—At Perry, N. Y., Aug. 27, 
aged 56. Former assistant District Attorney 
and clerk of the Supreme Court in Erie county. 

Hoyt, Benjamin L.—At Peen Yan, N. Y., 
Sept. 12, aged 92. Said to be oldest practis- 
ing attorney in the United States. 

King, Henry W.—At Cambridge, Sept. 3, 
aged 54. Graduate of Harvard Law School; 
had large practice in Worcester, Mass. 

Kingsbury, Frederick ].—At Litchfield, Ct., 
Oct. 3, aged 87. Lawyer and banker of 
Waterbury, Ct.; writer on Colonial history; 
former m:mber of the Yale Corporation. 

McFadden, Harry A.—At Hollidaysburg, 
Pa., Sept. 15, aged 49. Prominent attorney 
and journalist; author of ‘‘Rambles in the 
Far West.” 

McNeil, H.—At Indianola, Ia., Sept. 23, 
age 74. Brilliant Iowa lawyer; assisted the 
state in the Hossack murder trial. 
nn, William J.—At Rochester, Aug. 
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Munn, Henry B.—At Washington, D. C., 
Sept. 1, aged 84. Member of the Wisconsin 
legislature in 1859; one of the organizers of the 
Princeton Alumni Association; former patent 
lawyer in Washington. 

Naphtaly, Joseph.—At San Francisco, Aug, 
29. as graduated from Yale in 1863; for 

ears a partner of Judge J. B. Crockett in San 
rancisco. 

Oates, Gen. William C.—At Montgomery, 
Ala., Sept. 9, aged 75. Fo:mer Governor of 
Alabama; member of Congress from the forty- 
seventh to the fifty-third session; champion 
of the Torrey bankruptcy bill; in 1888 kept 
the House in a deadlock for eight days by 
leading the filibustering against the direct tax 
bill; conducted the investigation into the 
Homestead troubles of 1892, as a member of 
the Judiciary Committee. 

Paddock, George L.—-At Chicago, Sept. 11) 
aged 77. Lawyer of fifty-one years’ practice. 

Peak, John L.—At Kansas City, Sept. 24, 
aged 71. Appointed Minister to Switzerland 
by President Cleveland in 1895. 

Plank, Charles M.—At Reading, Sept. 17, 
aged 50. Prominent Republican ; county chair- 
man for several years. 

Proctor, Frank W.—At Franklin, N. H., 
Sept. 21, aged 60. Practised for two years in 
Kansas; later member of Boston firm of 
Upham & Proctor; cousin of Edna Dean Proc- 
tor, the writer. 

Ritter, Alfred.—At Frederick, Md., Sept. 22, 
aged 54. Justice of the peace; former secre- 
tary of state senate. 

Roddy, George B.—At New Bloomfield, Pa., 
Sept. 5, aged 48. Graduate of Princeton, 
where he won a scholarship at University of 
Berlin; held chair in Princeton Theological 
Seminary for a time; admitted to bar about 
ten years ago. 

Rowlands, Orville L.—At Carbondale, Pa., 
Aug. 30. Former district attorney; brother 
of Senator Miles Rowlands. 

Scott, Kidder M.—At Genesee, N. Y., Aug. 
23, aged 70. Graduate af Yale; practised at 
Genesee and entered Assembly; introduced 
bill that created State Board of Charities. 

Sweeney, Edward D.—At Rock Island, IIl., 
Sept. 14, aged 77. Corporation lawyer and 
financier; United States commissioner. 

U pdegraff, Thomas.—At Dubuque, Ia., Oct. 
4, aged 76. Former state representative; 
later Congressman for several terms from 
fourth Iowa district. 

Walker, Edwin.—At Wequetonsing, Mich., 
Sept. 2, aged 78. Dean of the Chicago bar; 

rominent corporation lawyer; special counsel 
or the United States in the conspiracy case 
against Eugene Debs arising from the great 
railroad strike of 1894. 

Williams, Charles H.—At North Adams, 
Mass., Oct. 2, aged 73. Prominent New York 
corporation lawyer; reorganized several large 
corporations; once employed as a surveyor for 
the Union Pacific; nephew of the late United 
States Senator Dawes. 
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